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EQUITY JURISDICTION. 


[The following article consists of extracts from a much longer one, contained in 
the London Law Magazine for February, 1845, and entitled “A Review of Smith's 
Chancery Practice”? It will be found to contain an admirable outline of Equity 
Jurisdiction, as now undetstood both in England and in this country.] 


Tue Court of Chancery, as now constituted, forms perhaps the 
most effective tribunal for investigating the complicated transactions 
of modern times, which, having regard to the state of our law, it 
would be possible to devise. The varying exigencies of commerce, 
which lead to intricate arrangements, entangled accounts, and claims 
sufficiently plain, though often not easily available;—the enormous 
masses of trust funds, upon the usufruct of which so many depend, 
and which yet require strict supervision; the loans upon mortgages 
and pledges; the family settlements and entails; the protection re- 
quired by married women and infants;—all occasion and compel the 
exercise of a jurisdiction widely different from the, ay, or no, deter- 
minations of the common law. Acting upon principles of the most 
enlarged equity, the Court of Chancery deems that to be done which 
has been agreed to be done, and enforces the specific performance of 
contracts: it interferes to prevent wrong by means of unconscientious 
advantages obtained by any of the litigant parties; it refuses to aid in 
enforcing strict claims and plain rights, unless the party claiming such 
enforcements will consent to act equitably towards the other parties 
in respect to the subject matter of his claim: as it is pithily expressed, 
he who would have equity, must do equity; and it restrains or modifies 
the exercise of legal rights, where it is against conscience that those 
rights should be exercised at all, or in all their fulness. 
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Indeed, so comprehensive is the jurisdiction of equity, as adminis- 
tered in the Court of Chancery, over the conduct and transactions of 
its suitors, that it is not uncommon to find persons of education, and 
even some common lawyers, impressed with a notion that the perform- 
ance of duties of merely moral obligation’can be compelled by resort- 
ing to the Court of Chancery. It is not uncommon to find gentlemen 
of the common law, when advising upon a case which his client by 
accident or negligence is without the means of proving, to point out 
the difficulty or impossibility of proceeding at law, and say, * pos- 
sibly you may obtain some relief in equity.” Now this arises from 
confusing equity jurisprudence with that moral equity, which, in hu- — 
man transactions, is founded in what may be called natural justice, in 
common honesty and right, and which properly arises ex equo et bono. 
The Court of Equity has been well described by an eminent modern 
writer, as one which “has jurisdiction in cases of rights recognized 
and protected by the municipal jurisprudence, where a _ plain, ade- 
quate, and complete remedy cannot be had in the Courts of common 
law.” And he adds: “The jurisdiction of a Court of Equity is, 
therefore, sometimes concurrent with the jurisdiction of a Court of 
Law: it is sometimes exclusive of it, and sometimes auxiliary to it.* 
This we think describes with tolerable accuracy and precision the 
jurisdiction of the Court of Chancery, and the erroneous views of 
Chancery jurisdiction—views which in particular cases have fre- 
quently led to disappointment from unfounded expectations—seem to 
have arisen from presuming that the powers of the Pretor’s forum in 
the Roman law, had been assumed by our Courts of Equity. In 
practice, many of the rules and principles which guide the jurisdic- 
tion of the Court of Chancery, have unquéstionably been taken from 
the civil law; but so wide a definition as that given to the term 
equity, by the civilians, is, as applied to English law, as administered 
in equity, entirely erroneous, But that error has been sanctioned by 
several eminent text writers, some of whom have been accustomed 
to speak of equity as “correcting, mitigating, or interpreting” the 
law. Again, it has been said, * equity, as it stands for the whole 
of natural justice, is more excellent than any human institution, But 
as the precepts of the natural law, when enforced by the laws of 
man, are so far from losing any thing of their former excellence, that 
they thence receive an additional strength and sanction; yet, as the 
rules of the municipal law are finite, and the subject of it infinite, 





*Story’s Equity Jurisprudence, 26. 











Equity Jurisdiction. 5k 


~ 


there will often fall out cases which cannot be determined by them. 
So there will be a necessity of having recourse to the natural prin- 
ciples, that what was wanting to the finite, may be supplied out of 
that which is infinite. And this is properly what is called equity, 
in opposition to strict law; and seems to bear something of the same 
proportion to it in the moral, as art does to nature in the material 
world. For, as the universal laws of matter would in many instances 
prove hurtful to particulars, if art were not to interpose, and direct 
them aright; so the general precepts of the municipal iaw would often 
times not be able to attain their end, if equity did not come in aid of 
them. And thus in Chancery, every particular case stands upon its own 
particular circumstances; and although the common law will not decree 
against the general rule of law, yet Chancery doth, so as that the ex- 
ample introduce not a general mischief. Every matter, therefore, 
that happens inconsistent with the design of the Legislator, or is con- 
trary to natural justice, may find relief here.” Fonbl. Eq. Bk. 1, ch. 1, § 3. 

With such passages standing in text books of authority, notwith- 
standing their effect is considerably weakened when the writer 
comes to deal with positive decisions in Chancery, it is not surprizing 
that the unlearned, and even professional persons, should have con- 
curred in Selden’s sarcasm, that “ equity is according to the con- 
sciénce of him that is Chancellor: and as that is larger or narrower, 
so is equity.” No doubt that in the earlier periods of Equity Juris- 
prudence, the Courts did not restrict themselves by any bounds or 
rules, where the prerogatives of the Crown were to be asserted, or 
any object of the powerful was to be served; but such arbitrary 
principles have long since ceased to prevail in any of our Courts, 
either of Equity or Law. 

At this day, the principles upon which the Court of Chancery acts 
are as well settled and defined as those by which the Courts of Law 
are governed; and, apart from the merely erroneous notions we have 
just adverted to, any doubts which exist upon that point, arise only 
from the extensive and various character of the transactions coming 
under .the jurisdiction of Equity. The Courts of Common Law are 
absolutely bound to fixed and invariable forms of judgment, either 
altogether for the plaintiff or for the defendant; whereas the Court 
of Chancery can adapt its decrees to all the varieties of circum- 
stances which may arise, and adjust them to all the peculiar rights 
of all the parties interested in the subject matter of litigation. 
Equity in fact looks at the substance; and though its forms of pro- 
cedure are not less defined than those of the Courts of Law, yet, be- 
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ing more flexible, they may be adjusted to meet the exigencies of 
each case. The remedy in Equity may be varied, qualified, re- 
strained, and modelled, so as to suit mutual and adverse claims, con- 
trol the equities, and meet the real and substantial rights of all the 
parties. 

So again, the only mode in which the Courts of Common Law 
can try contested facts, is by means of a jury; and the evidence is 
to be drawn from witnesses, and third persons, of every degree of 
knowledge, or want of knowledge of the subject at issue. But the 
Court of Chancery addresses the conscience of the parties defendant, 
and requires them to declare on oath, whether any and what part of 
the plaintiff’s allegations against them are true; discovery of all the 
facts and circumstances of the particular transaction is enforced, and 
matters which, being known, perhaps, only to the parties themselves, 
could never be shown before a jury, are thus placed upon record, and 
come fully before the Court for adjudication. But in no case does 
the Court of Chancery withdraw from a jury the trial of facts, where 
such a trial is essential to justice; for if a question of fact be dis- 
puted, and its ascertainment be necessary to the decision of the cause, 
the Court, by directing a feigned issue, or by requiring an action at 
Law to be brought, will place the question of fact in the way of be- 
ing tried by a jury. For instance, if in the progress of a cause relative 
to real estate devised by a will, a question be raised as to the valid 
execution of the will, or the mental capacity of the testator, the Court 
of Chancery will remit such questions of fact for trial by a jury. 

Thus Equity moulds and models the remedy, but in all essential par- 
ticulars it “ follows the law,” wherever there is any positive rule of 
law upon the subject. In the earliest times, the Judges of the Com- 
mon Law Courts were constantly called in; and there is nothing in 
any of the older cases to show that the Court of Chancery ever took 
upon itself the adjudication of questions clearly within the jurisdiction 
of the Courts of Law, and to apply to such questions, on the ground 
of equity or conscience, any rule in opposition to the main principles 
of the common law. On the contrary, the great and fundamental 
doctrines as to property, even where those doctrines were confessedly 
contrary to conscience and inequitable, as in the instance (before the 
recent alteration of the law itself) of the exemption of lands devised 
or descended from the claims of simple contract creditors, were never 
broken in upon. Sir William Blackstone observes, that there is not 
a single rule of interpreting laws, that is not equally used by the 
Judges in the Courts both of Law and Equity; each endeavors to fix 
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and adapt the true sense of the law in question; neither can enlarge, 
diminish, or alter that sense in a single tittle. 

So on the occasion of a claim made under a will, before Sir J. 
Jekyll, Master of the Rolls, and which he declared to be as ungra- 
cious as could come before a Court of Justice, and such as in honor, 
gratitude, and private conscience, ought never to have been made, 
said: “ Upon the whole matter, my opinion is, this title should not 
have been set up; but now it is so, it appears a plain and subsisting 
one. The law is clear, and Courts of Equity ought to follow it in 
their judgments concerning equitable estates; otherwise, great uncer- 
tainty and confusion would ensue; and, though proceedings in Equity 
are said to be secundum discretionem boni viri, yet when it is asked, 
vir bonus est quis? the answer is, gui consulta patrum, qui leges juraque 
servat; and it is said in Rook’s case, 5 Rep. 99 b, discretion is a sci- 
ence, not to act arbitrarily, according to men’s wills and private af- 
feetions; so the discretion to be exercised here is to be governed by 
the rules of law and equity, which are not to oppose, but each in its 
turn to be subservient to the other. This discretion in some cases 
follows the law implicitly; in others, assists it and advances the 
remedy; in others again, it relieves against the abuse, or allays the 
rigor of it; but in no case does it overturn the grounds and principles 
thereof, as has been sometimes ignorantly imputed to this Court: that 
is a discretionary power which neither this nor any other Court, not 
even the highest, acting in a judicial capacity, is by the Constitution 
entrusted with. Cowper vy. Cowper, 2 Peere Williams, 753. The 
discretion here spoken of is one strictly in accordance with the rules 
and precedents of the Court of Chancery. But while the principles 
of the jurisdiction in Equity are defined and certain, it has been the 
care of all our greatest Equity Judges that the rules of procedure 
by which those principles are worked out, shall not, from the 
changing circumstances of society or other causes, become fetters 
upon, and not aids in, the administration of justice. Thus, in the 
case of Walworth v. Holt, * Lord Cottenham, in deciding’ upon an 
appeal from the Vice Chancellor of England in a case arising out of 
the embarrassments of a joint stock bank, held that the Court had 
power to shape its remedy according to the existing state of society. 
There the bill was filed by the plaintiffs on behalf of themselves and 
all other the shareholders and partners of the banking company, 
called the Imperial Bank of England, except those who were made 
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defendants; and the case made by the plaintiffs was, that they were 
shareholders, and had paid all the calls made; that the business of 
the company had been suspended since 1839, but the company itself 
had not been dissolved; that large debts were due by the company, 
for which the plaintiffs and other shareholders were liable; and that 
there were considerable assets in the hands of the directors and trus- 
tees, though not equal to the debis; that al] the directors except one, 
had become bankrupts, and had thereby, according to the regulations 
of the concern, become incapable of acting; and that the trustees 
refused to act; and that the other defendants were the only share- 
holders who had not paid their calls: and the bill therefore prayed 
the Court to relieve the plaintiffs from this state of difficulty by caus- 
ing the assets of the company to be realized, and the debts to be paid; 
and for such purpose that a receiver might be appointed, and au- 
thorized to sue for calls unpaid and other debts due to the company, 
in the name of the registered officer of the company, who was one of 
the defendants. ‘To this bill the Vice Chancellor had allowed a de- 
murrer for want of equity and want of parties, upon the ground that 
the Court could not give the limited relief prayed by the bill; and 
that it ought to have prayed a dissolution of the company, and the 
final winding up of its affairs. Now there were two rules of plead- 
ing in Equity—rules founded in ordinary cases upon sound principles, 
—which, being rigidly adhered to by the Court, prevented the plain- 
tiffs from obtaining the relief they were so obviously entitled to in 
equity. These rules were, that to a bill praying a dissolution of 
partnership, all the partners must be made parties; and that where 
the parties interested are so numerous that it is impracticable to 
make them all parties, some may sue on behalf of themselves and the 
others having similar interests. Now if relief could not be had with- 
out praying a dissolution, and if a dissolution could not be prayed 
without making all the shareholders parties to the suit, which was 
practically impossible, a plain denial of justice must have occurred: 
and that would have resulted from the Vice Chancellor’s decision. 
Lord Cottenham, however, dealt with the case upon larger and more 
just views of the principles of equity jurisdiction. After stating the rules 
to the effect we have mentioned, his Lordship said: “ The result there- 
fore, of these two rules would be, the one binding the Court to withhold 
its jurisdiction, except upon bills praying a dissolution; and the other 
requiring that all the partners should be parties to a bill praying it— 
that the door of this Court would be shut in all cases in which the 
partners or shareholders are too numerous to be made parties, which, 
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in the present state of the transactions of mankind, would be an abso- 
lute denial of justice to a large portion of the subjects of the realm 
in some of the most important of their affairs. This result is quite 
sufficient to show that such cannot be the law; for,as I have said on 
other occasions, * I think it the duty of this Court to adapt its prac- 
tice and course of proceeding to the existing state of society, and not, by 
a too strict adherence to forms and rules established under different cir- 
cumstances, to decline to administer justice, and to enforce rights for 
which there is no other remedy. This has always been the principle 
of this Court, though not at all times sufficiently attended to. It is 
the ground upon which the Court has in many cases dispensed with 
the presence of parties who would, according to the general practice, 
have been necessary parties.” And in an earlier case t Lord Eldon 
said: “ A general rule, established for the convenient administration 
of justice, must not be adhered to in cases in which, consistently with 
practical convenience, it is incapable of application.” And again: 
“ The difficulty must be overcome upon this principle: that it is better 
to go as far as possible towards justice than to deny it altogether.” 
Thus the two great masters of Equity Jurisprudence in modern 
times concur in making the rules of procedure in Chancery bend to 
the broad principles which guide the administration of the law in 
Courts of Equity. 

Then, so far from its being true, as some text writers state, that 
‘in Chancery every particular case stands upon its own circumstances,” 
—for precedent is sometimes so rigidly followed, as to defeat the 
great object of equity, substantial justice.—Mr. Justice Blackstone, 
in answer to the false position, * that Courts of Equity are not, and 
ought not to be, bound by precedents,” says: “ The system of our 
Courts of Equity is a labored connected system, governed by estab~ 
lished rules, and bound down by precedents from which they do not 
depart, although the reason of some of them may perhaps be liable to 
objection. Nay, sometimes a precedent is so strictly followed, that a 2 
particular judgment, founded upon special circumstances, gives rise to | 
a general rule.” [3 Black. Com. 432, 433.] And the late Professor 
Park, of King’s College, has stated with much precision the strict- 
ness with which the practice of the Court of Chancery is governed 
by rales and. precedents. He says: “If every change of circum- 
stances is to change the rule in Equity, there can be no general rule. 4 
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Every case must stand upon its own ground: yet Courts of Equity 
now adhere as closely to general rules as Courts of Law. Each ex- 
pounds its rules to meet new cases; but each is equally reluctant to 
depart from them upon slight:inconveniences and mischiefs.” An in- 
stance of the caution with which Equity Judges depart from a course 
of precedents, even where the rule established by those precedents 
has met with frequent disapproval, will be found in Lord Cotten- 
ham’s judgment in Lozon v. Pryse.* The question was, whether 
trees, of the growth of twenty years or upwards, sprung from the 
roots or stools of old trees formerly cut down, came within the ex- 
emption from the tithe given by 45 Ed. III. c. 3, as great wood or 
timber. It was argued that the construction given to the statute in 
many successive cases, extending over a very long period of time, 
was, that the exemption did not apply to timber-trees growing from 
roots or stools; and that construction was then binding upon all 
Courts of Justice. In the latest cases the construction contended for 
had been disproved, but adhered to, the Judges deeming themselves 
bound by precedent. After reviewing the cases, Lord Cottenham 
said: “J am now called upon to consider whether I am bound to 
follow the same course: I say bound, because, with the opinion I have 
formed of the original right under the statute, and the subsequent 
exposition of the law, and the practice under it for above four centu- 
ries, nothing but feeling bound by the principles and rules upon which 
Courts of Justice have thought it right to act upon similar questions 
of discretion, could induce me to aid in perpetuating what I believe 
to be an error productive of the greatest injury and injustice. No 
one can be more sensible than I am of the great inconvenience, 
and therefore impropriety, of adopting a course which tends to make 
the laws fluctuate according to the opinions of particular Judges; 
but much must depend upon the nature of the question. In matters 
which do not affect existing rights or properties to any great degree, 
but tend principally to influence the future transactions of mankind, 
it is generally more important that the rule of law should be settled, 
than that it should be theoretically correct; but when the question 
deeply affects the existing rights and interests of a large portion of 
the community, and the decisions impeached cannot, to any great 
extent, have influenced the subsequent arrangements of parties af- 
fected by them, the object of reverting to the right rule is so great, 
and the inconvenience likely to arise from making the attempt com- 
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paratively so small, that a Judge ought not to be easily deterred from it. 
Still his discretion must be regulated by the weight of the authori- 
ties to which his opinion is opposed, and the length of time during 
which the opposite rule has appeared to be established.” And ac- 
cordingly, having shown that the weight of authority was in favor of 
the exemption, his Lordship added: “I am, therefore, satisfied that 
I am at liberty to act upon the opinion of the law, which, after a la- 
borious examination of all the authorities, I have formed, and that 
the decisions are not such as to make it my duty to hold, against the posi- 
tive enactments of the statute, that any timber-trees of above twenty 
years’ growth are liable to tithes.” It would be impossible to adduce 
a stronger instance of the stringent effect of precedent upon the juris- 
diction of the Court of Chancery than the declaration of such a 
Judge as Lord Cottenham, that it was only after an examination of 
the decisions, and becoming satisfied that their weight was not such 
as to make it his duty to decree to one man what he was satisfied 
was the property of another, or to hold that to be Jaw which was in 


his own opinion against the positive enactments of the statute. 
* * * % * * * 


The objects of the exclusive jurisdiction of equity have been said 
to be fraud, accident, and trusts; but that, though passable asa gene- 
ral or popular description, is not sufficiently exact for the purposes of 
the jurist or the practitioner. Some cases of fraud, accident, and 
even trusts, are cognizable at law; as, for instance, falsely reading a 
deed to an illiterate person renders such a deed void at law; so of 
fraud in obtaining a devise of land. Mistakes in accounts or receipts, 
losses of deeds, and other cases of accident, may be remedied at 
law; and cases of bailments, and where the action for money had 
and received for another’s use, is maintained, are legal remedies for 
what are strictly trusis. But it is not every case of fraud against 
which even a Court of Equity can relieve, or even mitigate. Thus a 
man may most unconscientiously wage his law in an action of debt: 
but there can be no relief in Equity. And, where the law has posi- 
tively terminated the matter, Equity cannot interfere against the posi- 
tive rules of Law. 

We may illustrate this by the case of a suit in Equity for the ad- 
ministration of the estate of a deceased person, wherein, after a de- 
cree has been obtained for an account of the debts and assets, upon a 
bill filed by a creditor on behalf of himself and all other creditors, 
who may claim under the decree, all other creditors will be restrained 
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from proceedings at law to recover their own debts against the estate, 
and a second suit in equity for the same purpose will also be re- 
strained. Now the principle on which Equity restrains a creditor 
from pursuing his ordinary legal remedy for the recovery of the debt, 
is, that the estate having by the decree come to be administered and 
distributed under the authority of the Court of Equity, such distribu- 
tion shall take place according to equity; thatis, pari passu amongst 
all the creditors of equal degree; and it will not be permitted that 
one creditor, by recovering his own debt, shall hazard the rights of 
all the rest. Hence, the moment the decree for an account in a credi- 
tor’s suit has been pronounced, all proceedings at law by creditors will 
be stayed by injunction. Indeed, so far is this carried, that equity 
sanctions an executor or administrator putting in a false plea at law, 
in order to gain time for a decree in a creditor’s suit to be obtained. 
This was determined in Fielden v. Fielden, 1 Sim. & Stu. 246. and 
Brook vy. Skinner, 2 Mer. 481, n.; and has been distinctly recognized 
by the present Chancellor, Lord Lyndhurst, in the very recent cases 
of Vernon y. Thellusson and Rouse v. Jones, decided in Michaelmas 
Term, 1844. But if, before the decree in the creditors’ suit has been 
made, the creditor who is proceeding at law shall have perfected his 
proceeding by an execution upon the testator’s estate, equity will not, 
and according to its rules cannot, interfere to deprive him of his ad- 
vantage. 

So by accident a man may be prevented from making a will, or an 
appointment, or a gift in favor of some friend or relative, or he may 
leave either unfinished; yet in such cases equity can no more grant 
relief than law. Again, there may be trusts, which the Court of 
Chancery will not execute, as in cases of illegal contracts, or pro- 
perty placed in the hands of another for an illegal purpose. Neither 
will an executory trust, which is purely voluntary, be executed in 
Chancery. Nor will the Court compel a person to make any disco- 
very which may subject him to criminal punishment; and therefore, 
where a meritorious plaintiff can only obtain justice through such a 
discovery, the case is one of injury without remedy. 

This proves that, even in cases coming professedly within the gene- 
ral scope of the jurisdiction of equity, there are exceptions which 
that jurisdiction cannot reach. Our limits will permit us to do little 
more than enumerate the specific classes of cases which fall within 
its remedial jurisdiction. ‘Thus, where the ordinary principles of law 
give a right, but the powers and modes of proceeding of the Courts 
of Law cannot give a complete or adequate remedy; or the ordinary 
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Courts are made instruments of injustice; or positive law is silent, 
but the interference of judicial power is necessary to prevent a 
wrong: the Court of Equity assumes the power of decision. So it 
interferes to remove impediments to the fair and full determination of 
legal rights in the ordinary tribunals; to preserve property pending 
litigation, or which is in the hands of persons having partial, though 
immediate interests therein, as in the case of tenants for life; to restrain 
the assertion of doubtful rights in such a way as to produce irrepa- 
rable injury; to protect third persons from mischief by the doubtful 
claims of others, which involves the doctrine of interpleader; and to 
limit vexatious litigation, by preventing multiplicity of suits. ‘The 
jurisdiction of compelling discovery, or obtaining evidence to assist 
the decision in other Courts, of the rights of parties, and of preserv- 
ing testimony, are also constant objects of the exercise of the juris- 
diction of the Court of Chancery, which may perhaps be classed under 
the head of the removal of impediments to a fair determination of 
legal rights. 

The jurisdiction of Equity over trusts forms one of the most impor- 
tant of its objects. Into the origin and history of trusts—how the 
uses invented before the statute of uses became, after that statute, by 
the introduction of a few words, modern trusts—or how long a 
time elapsed before trusts were completely subjected to the common 
law rules of descent, deemed capable of the same limitations, and re- 
ceived the same construction as the limitations of legal estates, (except 
only in the case of trusts executory,) we do not propose to enter. 
But though trusts are creatures of Equity, it is the doctrine of the 
Court of Chancery, that trusts should follow the law, and has always 
considered equitable estates precisely in the situation, and the same 
in the enjoyment of them as they have considered legal estates. Lord 
Mansfield considered that trusts were to follow the law so completely 
and entirely, that whatever would be the rule of law, if it were a 
legal estate, was to be applied in equity to a trust estate; that the 
forum where they are adjudged made the only difference between 
trusts and legal estates, Itis clear that the rule was laid down too 
broadly, and was more accurately stated by Lord Northington, in 
deciding the same case, (Burgess v. Wheate, 1 Eden, 223,) where he 
said “ a trust, like a use, was but a confidence resting in privity of 
person and estate, without remedy excepting in a Court of Equity. 
There was no difference in the principles or rules.” The influence 
which trusts in their various forms, written, parol, and implied, the 
doctrines of trust terms in real estate attendant upon the inheritance, 
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and the limitations of trust estates in settlements and wills, exercise 
over the property and happiness of the community, are notorious; and 
in all their thousand ramifications, they are moulded, controlled, and 
administered by the Court of Chancery. We have before alluded to 
the jurisdiction the Court of Chancery exercises in the administration 
of the estates of testators and intestates, which it assumed at a very 
early period. ‘The ground of this interference may be referred to 
the execution of a trust—the Court compelling the deceased's repre- 
sentatives first to pay his debts, and then to apply the residue accord- 
ing to the directions of the will of a testator, or distribute it amongst 
the next of kin of an intestate. The Ecclesiastical Court had con- 
current jurisdiction for these purposes, and had, as it still has, exclu- 
sive jurisdiction to grant probate; that is, to decide on the validity of 
a will of personal estate. The Ecclesiastical Court was defective in 
its power to assist the creditors of a deceased person, and thus it be- 
came necessary for them to resort to the Court of Chancery. Here 
the executor or administrator was not only compelled to swear to his 
account; but it was open to be contested by the creditors; and where 
there were debis, Chancery decreed payment. MHence the origin 
of creditors’ suits. Legatees and next of kin, soon after the statute 
of Distributions (22 & 23 Car. IL.) began, as of course, to apply to 
the Court of Chancery for the administration of the effects of the de- 
ceased, there being no words in the statute to exclude the jurisdiction 
of that Court in the case of an intestacy, and that of the Ecclesiasti- 
cal Court being “ but a lame and impotent jurisdiction.” So an ex- 
ecutor might properly apply to the Court of Chancery to administer 
the estate under the directions of the Court for his indemnity. There 
are also peculiar equitable doctrines in regard to suits against execu- 
tors: thus, one executor could sue another in Equity, and the making 
a debtor the executor was held in Equity to be no extinguishment of 
the debt as atlaw. An executor of an executor is compellable to 
account, to the extent of the assets, for his testator’s misapplication of 
the assets of the original] testator; and in other particulars the most 
complete justice is done. The power which the Court has of direct- 
ing funds in the custody of trustees or executors to be transferred 
into Court, also forms a valuable part of its protective power. 

The jurisdiction of the Court of Chancery over charities is an old 
‘and important branch, and may perhaps be ranged under its power 
of enforcing trusts. This may be illustrated by the way in which 
the Court deals with a charitable gift which wants certainty in its 
objects. In such a gift to individuals for private purposes, the gift 
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fails for want of a defined claimant; but, as regards gifts for charity, 
where a complete intention to give to charity is expressed, there is 
not the same reason for holding the gift to be void: charitable pur- 
poses may readily be supplied. Where, therefore, there is a com- 
plete intention to give for general purposes of charity, expressed in 
a will, there must have been somewhere a power to establish it, and 
see to its execution. Here the Court of Chancery steps in and car- 
ries out the intention. So where, either in charitable or private 
trusts, but for the interposition of the Court, a trust might fail for 
want of a trustee, the Court interposes and takes upon itself the ex- 
ecution of the trust) 

So the doctrines of the Court of Chancery with reference to the 
property of married women may in a great measure be referred to 
the jurisdiction to enforce the performance of trusts; and the sepa- 
rate estate, to which we have before incidentallyyeferred in some 
detail, is altogether a creation of Equity. And where the husband is 
obliged to seek the aid of a Court of Equity, to recover or reduce 
into possession the personal property of his wife, the Court will not 
assist him until he has agreed to settle a competent portion of the 
property upon his wife. Thisis termed the wife’s equity fora settle- 
ment, which is rendered available for her protection in every case 
of trust funds. Where, however, a legal interest passes to her hus- 
band upon marriage, so that he, by virtue of his marital rights, can 
obtain the property by proceedings at law, the wife cannot claim any 
equity for a settlement, nor is the Court of Chancery able to inter- 


fere. 
In Equity, as in Civil Law, the husband and wife are considered 


as two distinct persons, and may have separate estates, contracts and 
debts, and may sue each other in Chancery. Indeed, so much is this 
the recognized principle, that if to a suit by a woman in respect of 
her separate estate, her husband is made a co-plaintiff, the frame of 
the suit will be defective, and cannot proceed until the hysband’s 
name has been struck out as a co-plaintiff, and he has been made a 
defendant. 

Over infants also the Court of Chancery exercises its protective 
jurisdiction. Lord Hardwicke said, the Court originally exercised a 
superintendent jurisdiction over guardians, on behalf of infants, to 
prevent abuses either of their persons or estates, as well as on the be- 
half of the crown and inferior Lords, who had formerly great interest 
in the wardship of infants. Lord Redesdale has referred the juris- 
diction exercised over infants, to the delegated authority which the 
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Chancellor has from the crown as parens patrie. Lord Macclesfield, 
however, held that the dominion over infants was grounded upon the 
general power which the Court has over all trusts, and that a guar- 
dianship is most plainly a trust. But practically, the Court only ex- 
ercises its jurisdiction when it has property to act upon; and where a 
suit is instituted on behalf of infants, the Court will appoint guardi- 
ans, and take the infants under its peculiar care. So much so, that 
the marrying an infant thus circumstanced, who is called a ward of 
Court, without the consent of the Court, has always been treated as 
a contempt of Court, and punished accordingly. The jurisdiction 
which the Lord Chancellor exercises over lunatics and idiots, is under 
warrant by the sign manual and certain statutes, and forms no part 
of the jurisdiction of the Court of Chancery. 

Another and most important branch of the exclusive jurisdiction of 
the Court of Chancery, is in respect to mortgages. This is founded 
upon the principle of carrying into effect the real intention of the 
parties, whatever may be. the form of the transaction. Thus a mort- 
gage is usually an absolute transfer or demise of the estate in the 
event of a sum of money, advanced by way of loan upon the secu- 
rity of the estate, not being paid by a given day. Upon nonpayment, 
the estate of the mortgagee or lender becomes absolute at Law; but 
Equity, having regard only to the substance of the contract between 
the parties, which is one of loan and security only, and not of abso- 
lute transfer, holds that, upon certain terms, namely, upon sufficient 
notice and payment of principal, interest and costs, the borrower 
shall have back his estate. It has been estimated that two thirds of 
the real property of the country are in some way or other affected 
by mortgages,"a circumstance which proves the wide field which ex- 
ists for this branch of the jurisdiction of the Court of Chancery. 
There is also the doctrine of equitable mortgages, which is, that a 
deposit of deeds, evidenced by an agreement in writing, or a deposit 
of deeds only, where money passes, or is due at the time, becomes in 
equity equivalent to a mortgage of the estate; and the Court will, 
under such security, enforce a sale in the event of nonpayment of 
the loan. The doctrine has been sometimes objected to as leading 
to the mischiefs intended to be cured by the statute of Frauds, but 
there was little weight in the objection; and it has been well an- 
swered by the late Lord Abinger, who, in giving judgment in Keys 
v. Williams, 3 Y. & Coll. 60, thus states the origin of the doctrine 
of equitable mortgages: “No doubt there was great difficulty in 
knowing how to deal with deposits of deeds by way of security after 








Equity Jurisdiction. 63 


the passing of the statute of Frauds. But that statute was never 
meant to affect the transaction of a man borrowing money, and de- 
positing his title deeds as a pledge of payment. A Court of Law 
could not assist such a party to recover back his title deeds by an ac- 
tion of trover, the answer to such action being that the title deeds 
were pledged for a sum of money, and that, till the money is paid, 
the party has no right to them. So ifthe party came into Equity for re- 
lief, he would be told that, before he sought equity, he must do equity, 
by repaying the money, in consideration for which the deeds had been 
lodged in the other party’shands. The doctrine of equitable mortgages, 
therefore, appears to have arisen from the necessity of the case. It may, 
however, in many cases operate to useful purposes, and is certainly 
not injurious to commerce. In commercial transactions, it may be 
necessary to raise money on a sudden, before an opportunity can be 
afforded of investigating the title deeds and preparing the mortgage.” 
This reasoning seems satisfactory and conclusive. 

The Court, likewise, entertains suits to establish a general right, 
either for or against numerous persons claiming similar rights; as, for 
instance, rights of common, or to tithes, fisheries, and so forth; to re- 
strain public and private nuisances; for the specific performance of 
agreements, in which questions involving various points of the nicest 
equitable doctrines constantly occur; for partitions; setting out dower; 
and for ‘taking mutual accounts in proper cases, for where there are 
only two or three items of account on either side, the Court will not 
entertain a bill for an account (Darthey v. Clemens, 6 Beav. 165; 
Foley v. Hill, 1 Phil. 399.) The Court of Chancery also prevents 
and controls the exercise of legal rights and proceedings where it is 
against conscience that they should be enforced, though they may 
have been duly acquired: thus a trustee would be controlled in the 
assertion of his legal title against those who are entitled to the bene- 
ficial interest. And all legal titles acquired by fraud will be set aside, 
modified or controlled according to the exigencies of the particular 
case. Deeds, assurances, agreements, or other instruments obtained 
by fraudulent means, will be set aside or cancelled; securities obtained 
from expectant heirs will be set aside on payment of the money actu- 
ally advanced with interest; and the Court will set aside transactions 
between persons holding fiduciary situations, as between solicitor and 
client, guardian and ward, upon the inference that fraud or undue in- 
fluence may have been exerted to induce the transaction. The 
Court, likewise, relieves against forged instruments, securities given 
for gaming debts, or upon usurious consideration. So the Court will 
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rectify or supply errors and omissions in instruments occasioned by 
ignorance or mistake; relieve from penalties and forfeitures upon the 
performance of that which was the real. agreement of the parties; and 
in some cases against accident, such as lost deeds, &c. What kind 
of accident will be relieved against in Equity can only be ascertained 
with precision by an examination of the cases; for it is not every case 
of accident which entitles a party to equitable relief. For example, 
Lord Cowper’s definition of an accident to be, “ when a case is dis- 
tinguished from others of the like nature by unusual circumstances,” 
would inclade unusual circumstances, the result of the party’s own 
negligence or folly, which would not be helped at Law or in Equity. 
Confusion of boundaries by fire, extraordinary flood, and so forth, 
would form ground for the exercise of this jurisdiction. 

Again, the Court of Chancery exerts a direct control over the pro- 
ceedings of the Courts of Law in proper cases, as to stay repeated 
actions of ejectment, when the right of possession had been fully de- 
termined at Law, where the Court of Chancery entertains jurisdiction 
to quiet possession, without itself entering into the merits, simply on 
the ground of the judgment obtained at Law. So to quiet titles, the 
Court will direct the delivery of a void deed, upon which proceedings 
might be founded. Of the same nature is the case of interpleader, 
where a person, having double claims made upon him in respect of 
the same thing, may compel the two claimants to settle between 
themselves with whom the rightful claim lies, 

So in cases of principal and surety, the surety having paid the debt, 
may come into Equity to obtain any advantage his principal might have 
had, and all the benefit of the creditor’s securities; and he may come 
into Chancery, and compel his principal to deliver him from the obli- 
gation. So contribution may be enforced between co-sureties or trus- 
tees, though contribution cannot be enforced in respect of fraud. Cove- 
nants of indemnity may be enforced in Chancery, and the covenantor 
will be decreed to clear the covenantee from all suits and incumbrances, 
within a reasonable time. In the same way the apportionment of 
rents may be enforced. Bills to compel discovery, and to perpetuate 
testimony, are of constant occurrence. 

The Court of Chancery has likewise a preventive jurisdiction to 
interfere by way of injunction to restrain the commission of wrongs, 
and enforce the performance of duties. Thus, where the Court of 
Chancery is in full possession of a case, and can do complete justice, 
it will not permit a party to proceed in any other Court in respect of 
the same matter; as, for example, a question of equitable lien upon 
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the deposit of deeds, (which is purely equitable,) will not be allowed 
to be adjudicated on in the course of an action for money had and 
received (Meux v. Smith, 7 Jurist, 825.) So parties will, on a proper 
case made, be restrained from proceeding at Law until the questions 
raised in the Chancery Court shall have been determined at the 
hearing. Injunctions will likewise be granted to stay waste or tres- 
pass, as well as to prevent the infringement of a patent or the piracy 
of a copyright. And where a debtor, or party accountable, is about 
to leave the kingdom, a writ of ne exeat regno to restrain him from 
departing out of the jurisdiction of the Court may be obtained in 


Chancery. 





Circuit Court of the United States, District of Indiana. 
May Term, 1845. 


VAUGHAN 2. WILiiAMs. 


[Rerortep sy Jupeze McLezav.] 


The provision in the Constitution of the United States, and in the act of the Con- 
gress of 1793, in regard to the surrender of a fugitive from labor, is binding on the 
State of Indiana and its citizens, the same as on other States. 


A repugnancy between the compact in the ordinance of 1787, and the Constitution, 
necessarily repeals the ordinance. 


Indiana, by coming into the Union under the Constitution, consents to this; and the 
other party to the compact consents by receiving the State into the Union. 


This is the common consent required by the ordinance to annul it in part or wholly. 

Full effect must be given to the Constitution and Law of Congress. 

The laws of Missouri sanctioning slavery, must be respected, and rights under them 
enforced. 

Courts are not to discuss slavery in the abstract, or the policy of slave laws. 


An individual is liable to the penalty for a rescue, if he be present and encourage it. 
It is not necessary that he should put forth his hand to do the act. 


An owner of slaves, who takes them to the State of Illinois, and keeps them at labor 
six months, and then removes them to Missouri, forfeits his right to them as 


slaves. 

Tue case was argued by Messrs O. H. Smrra and Wick for the 
plaintiff, and by Messrs. Quares, Brapuey, and Srevens for the de- 
fendant. 


Vor. III. 9 
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OPINION OF THE COURT, BY McLEAN, J. 

The plaintiff, a citizen of Missouri, brought his action against the 
defendant for rescuing from his possession certain slaves of the plain- 
tiff, and fugitives from his service, whom he found and arrested in the 
State of Indiana. The defendant demurred to the declaration. 

As the principal ground of the demurrer, it was insisted that the 
fourth article of the Constitution of the United States, in regard to 
the delivery of fugitives from labor, and the act of Congress on the 
same subject, do not apply where the claim is made by a citizen of a 
new State, not within the territorial limits of the Union at the time the 
Constitution was adopted, and that a citizen of Indiana is not bound by 
such provisions; that the sixth article of the ordinance of 1787, which 
remains in full force in Indiana, requires a fugitive from labor to be 
delivered up only when “ claimed in any one of the original States;” 
and that, as the alleged slaves escaped from the State of Missouri, 
where the plaintiff still resides, neither the act of Congress nor the 
Constitution can apply to the case. 

This question I believe, for the first time is brought directly before 
the Circuit Court of the United States. It is admitted that the com- 
mon law imposes no obligation on a sovereignty or its citizens, to sur- 
render a fugitive slave, who escapes from the jurisdiction where he 
is held in slavery. The rights of the master cease,on common law 
principles, when the slave, by whatever means, shall escape beyond 
the operation of the local laws. And this is also the principle of na- 
tional law: unless under a treaty, or by reciprocal legislation, a slave 
is free, and cannot be recaptured when he enters a country where 
slavery is not sanctioned. And this would have been the case among 
the States of this Union, had not the Constitution and act of Congress 
provided otherwise. 

But it is supposed that the sixth article of the compact of the ordi- 
nance above referred to, places Indiana and also Missouri on a diffe- 
sent footing in this respect from the old States. It is true that this 
compact, or any part of it, cannot be annulled without the common 
consent of the parties bound by it. And it is assumed that the people 
of Indiana, never having assented to any change in the compact, are 
not bound to surrender a fugitive slave except when claimed in one of 
the original States. 

When the people of Indiana came into the Union as a State, they 
were as much bound by the Constitution of the United States as the 
people of any other State. And any and every part of the ordinance 
which conflicts with the Constitution of the Union, so far as the State 
of Indiana is concerned, was consequently annulled. The common 
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consent required to annul such part of the ordinance, is found in the 
formation of a Constitution, and consent to come into the Union by 
the people of Indiana, and the acceptance of the Constitution and 
recognition of the State by Congress. If it be admitted that while 
Indiana remained a Territory under the ordinance, there was no obli- 
gation to deliver up a fugitive from labor, except when claimed by a 
citizen of “one of the original States,” it by no means follows that 
her obligation as a State is the same. On this subject the Constitu- 
tion acts upon a State, and not on a Territory. In every instance 
where the Federal Constitution imposes a duty on a State or the peo- 
ple of a State, it acts equally upon all the States. The argument 
that the articles of compact in the ordinance are paramount to the 
Constitution, is unsustainable. The Constitution is the fundamental 
law of Indiana and Missouri, the same as it is the fundamental law of 
Massachusetts and Virginia. This no one can doubt, who does not 
consider the ordinance of higher obligation than the Constitution of 
the United States. Where any repugnancy exists between these in- 
struments, the ordinance must yicld by the consent expressed by the 
people of Indiana, and the people of the other States in Congress as- 
sembled. 

In the argument the question of slavery has been discussed, and 
the impolicy of the provision in the Constitution, requiring fugitives 
from labor to be surrendered. With this subject in the abstract, this 
Court has nothing to do. It is argued that slavery had its origin in 
usurpation and injustice, and is continued in violation of the natural 
rights of man, as declared in our Declaration of Independence; but 
these are topics which this Court will not discuss. We look to the 
law, and only to the law. 

Whatever opinion may now be entertained as to the policy of intro- 
ducing the above provision into the Constitution, at the time of its in- 
troduction, it was deemed a matter of the highest import. The fruits 
of the Revolution trembled in the balance, whilst this and kindred 
subjects were discussed in the Convention: and they were settled 
only by a spirit of compromise and of mutual concession. But if in 
this and other respects the Constitution is less perfect than the parties 
on either side would have it, we are not the less bound by its provi- 
sions. Ifan alteration in the instrument be desirable, let it be made, 
or attempted to be made, in the mode prescribed. But, while it re- 
mains the fundamental law of the Union, no good citizen will disre- 
gard its provisions. It was not deemed a perfect instrument, perhaps, 
in every respect, by a considerable proportion of those who formed 
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it. But it was the best that could be adopted under the circumstances. 
It has saved us from anarchy and ruin: it has given us a national cha- 
racter, and a proud standing among the great nations of the earth. Un- 
der its protection our commerce has flourished among the several 
States, and been extended to every sea. It laid the foundation of 
the prosperity and glory of our country. Whatever defects there 
may be in the instrument, no one can fail to see that its beneficial re- 
sulis exceed the power of human computation. 

The demurrer was overruled; and the plea of the general issue being 
filed, the cause was referred to the jury. 


CHARGE. 


Gentlemen of the Jury: From the evidence it appears, that the 
plaintiff purchased Sam, Moriah, and their child, from one Hedrich, 
in Missouri, the 27th April, 1836, for the sum of eleven hundred dol- 
lars—five hundred dollars being paid down. He took the slaves into 
possession, and they remained with him until April, 1837, when they 
absconded. ‘These persons formerly belonged to Tipton, a citizen of 
Kentucky, who, with the slaves, in October, 1835, removed to Illinois. 
He settled on military land, built a house, cleared ground, and made 
other improvements, declaring to different persons his intention to 
become a citizen of the State. Sam and Moriah were both em- 
ployed in laboring in the fields and in the house until April, 1836, 
when they were removed by Tipton to Missouri. Before this was 
done, there was much conversation in the neighborhood as to the right 
of the colored persons to their freedom. ‘Tipton started with them 
before daylight in the morning, being under some apprehension that 
they might, if discovered, be rescued. He sold them in Missouri to 
the person of whom the plaintiff purchased. Tipton continued to 
reside in Illinois two years, and, on several occasions, exercised the 
right of suffrage. 

In the Spring of 1844, the plaintiff heard that the slaves were re- 
siding in Indiana, Hamilton County. Taking certain persons along 
with him, to prove his purchase of the servants, and to identify them, 
he went to Indiana. Under the statute of that State, he procured a 
warrant to arrest the fugitives, and a constable to execute the pro- 
cess, and some two or three other individuals to render any assistance 
that might be necessary. They proceeded to the cabin occupied by 
the colored persons, in the morning, before daylight. Admission was 
refused them. They pried the door from its hinges, and threw down 
the chimney, when the inmates surrendered, acknowledging the plain- 
tiff to be their master. ‘Time was given to send for a neighbor, who, 
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Sam alleged, was indebted to him fifty dollars. That neighbor ar- 
rived, and in a short time others, who expressed a strong interest in 
behalf of the slaves, and that they should not be taken from the 
neighborhood. The plaintiff alleged that he had no desire to take 
the fugitives by force; that they should have a fair trial, and if held 
to be free, he should be content. He agreed to pay Sam for his im- 
provements and other property. Some difference of opinion was ex- 
pressed as to the Justice before whom the fugitives should be taken; 
but the plaintiff finally decided that he would take them to Nobles- 
ville, a village some miles distant. They set out for that place, the 
company continually increasing until they arrived at Mr. Anthony’s 
farm, where they stopped for breakfast. ‘The plaintiff was averse to 
this, but yielded of necessity. After some two or three hours’ delay, 
the company being greatly increased, set out again for Noblesville. 
A wagon from Mr. Anthony was procured, to convey the fugitives. 
They moved on at a very slow pace fora few miles, until they ar- 
rived at the forks of the road, one road leading to Noblesville and the 
other to Westfield. Here the company increased to about one hun- 
dred and fifty. There was great division of opinion which’ route 
should be taken. Mr. Bales addressed the assemblage, urging a sub- 
mission to law, and saying, if the decision shall be against us, under 
our statute, we have a right to an appeal. This pacified a majority; 
and there seemed to be a general acquiescence in the advice given. 
But there were some who refused to acquiesce, and among them was 
the individual who drove the wagon. Receiving some encourage- 
ment from persons in the crowd, he drove his horses on the Westfield 
road. The plaintiff and one or two others attempted to stop the 
wagon; but they were unable todo so. A shout was raised, and the 
wagon was driven rapidly. The fugitives escaped, and have not 
since been seen by the plaintiff. Owen Williams, the defendant, 
was in the company at the cabin, at Anthony's, and at the cross- 
roads. He took an active agency in the proceedings in behalf of the 
slaves, but was not seen near the wagon at the time it was driven off, 
nor was he heard to encourage the driver. 

These are the facts, substantially, as proved in the case. The sub- 
ject is one of great delicacy and importance. Rights are involved, 
sanctioned by the laws of Missouri, which we are bound to respect; 
and these rights are asserted under the Constitution of the United 
States and the law of Congress. 

The second section of the fourth article of the Constitution pro- 
vides, that “no person held to service or Jabor in one State, under the 
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laws thereof, escaping into another, shall, in consequence of any law 
or regulation therein, be discharged from such service or labor, but 
shall be delivered up on the claim of the party to whom such labor 
may be due.” 

The act of the 12th February, 1793, after pointing out the steps 
necessary to enforce the claimant’s right, in the fourth section pro- 
vides, that “ any person who shall knowingly and willingly obstruct or 
hinder such claimant, his agent or attorney, in so seizing or arresting 
such fugitive from labor, or shall rescue such fugitive from such claim- 
ant, &c., when so arrested, &c., shall forfeit and pay the sum of five 
hundred dollars, for the benefit of such claimant,” &c. To recover 
this penalty, this action has been brought. 

The plaintiff has proved that he purchased and paid for the slaves 
in question in the State of Missouri; and in justice to him it is pro- 
per to remark, that, in the prosecution of his claim in this State, he 
he has taken no step which the law did not sanction. He proceeded 
under the law of Indiana, which, from the decisions of the Supreme 
Court of the United States, he was not bound todo. He has shown 
great moderation and kindness towards the persons claimed as his 
slaves,in agreeing to pay them for their property, aud in other re- 
spects: and at no time did he evince any other disposition than to 
have his claim examined by a legal tribunal: that he acted through- 
out in good faith, believing that his right was sustainable, there can 
be no doubt. 

It seems that the defendant, Owen Williams, from shortly after the 
arrest, up to the time of the escape of the colored persons, took an 
active agency in the movements of the company. He did not drive 
the wagonin which the fugitives were conveyed, nor is there any 
evidence that by word or action he contributed to the rescue at the 
time it took place. But, if he countenanced and encouraged from 
time to time the movements of the crowd which resulted in the res- 
cue, or, being present, sanctioned it in any form, he is liable to the 
above penalty. A man cannot incite others to the commission of an 
illegal act, and escape the consequences by the plea that he did not 
put forth his hand in the consummation of the act. Every one of 
the one hundred and fifty persons who were present at the forks of 
the road, and who encouraged the rescue, is responsible to the plain- 
tiff. The combination was unlawful, as its object was to defeat a 
legal investigation of an asserted right. There is no security for life 
or property, except in a faithful administration of the laws. That 
citizens, whether opposed to slavery or not, in principle, should feel 
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and express a solicitude in a case like the one under consideration, 
that there should be a full and fair investigation, is natural and com- 
mendable. But the course of the law must not be obstructed. No 
citizen or number of citizens can interpose physical force, and defeat 
legal rights, without incurring a high offence against society. The 
advice of Mr. Bales was honorable to him; and his example in giving 
it is entitled to commendation. 

But there is another point in the case which is clear of all diffi- 
culty, if you believe the evidence, and which may supersede the ex 
amination of any other part of the cause; and that is,—were not the 
colored persons entitled to their liberty? Having been brought to 
the State of Illinois, which prohibits slavery, by their master from 
the State of Kentucky, and kept at labor six months, under the dec- 
laration of the master that he intended to become a citizen of that 
State; and having actually exercised the rights of a citizen by voting, 
there can be no doubt that the slaves were thereby entitled to their 
freedom. This conforms to decisions repeatedly made by the Su- 
preme Court of the State of Missouri. Such rulings are of the very 
highest authority in a case like the present; and it is believed that 
there is no decision to the contrary. The question has been decided 
by the highest Court of the State where the right of the claimant, 
to be effective, must be sanctioned; and that decision is against him. 
It is clear that the plaintiff had no knowledge whatever of the re- 
moval and employment of these slaves in Illinois by their former 
master. The price he paid for them, and every act in the case show, 
that he was wholly ignorant of this. A gross fraud was practised on 
him by the person of whom he purchased the slaves; and against 
him or Tipton he may have recourse. 

A question is made whether the title of the plaintiff is not good, 
if the colored persons voluntarily returned into slavery. This ques- 
tion does not arise in the case, as there is no evidence that they went 
voluntarily to Missouri. But, on the contrary, from the manner in 
which they were removed from Illinois, there can be no doubt that 
they were forcibly abducted by Tipton; and it appears that they 
sought the earliest opportunity to escape from their new master. As 
the claim to the services of these persons is not sustained, if you believe 
the evidence, which is not contradicted, you will find for the defend- 
ant, however improper his conduct may have been. If the fugitives 
were free, he is not subject to the penalty claimed of him. 

The jury in a few minutes returned a verdict for the defendant. 
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Review of the Case of Sasser v. the State of Ohio, 13 Ohio Rep. 453. 
[By Wm. M. Corry.] 


Lurner J. Sasser was indicted at the October term of the Hamil- 
ton County Court of Common Pleas, in the year 1844, for having in 
his possession and secretly keeping a bank note platc, for the purpose 
of striking and printing false and counterfeit bank notes, or the like- 
ness of genuine bank notes of the Bank of Tennessee. 

He was also indicted for knowingly having in his possession coun- 
terfeit bank notes, made as and for genuine bank notes of the Mer- 
chants’ and Mechanics’ Bank of Wheeling, Virginia, with intent to 
dispose of the same. Independent of the statements of an alleged 
accomplice, who, it was contended, had contradicted himself, the 
principal evidence was as follows. The plate and notes were found 
in the prisoner’s house, in a woman’s pockets, which were lying under 
the pillow of the prisoner’s bed. The prisoner kept a hotel in Cin- 
cinnati, and his wife and her sister were in the bedroom where the 
notes were found. It was proved that the bedroom was used asa 
sitting-room, and that the prisoner’s wife’s sister occasionally laid 
down on the bed in the day time. She was indicted with the pri- 
soner, and her statement was put in evidence that she received the 
plate and notes from a guest at the hotel, to keep for him; that she 
had put them under the pillow when she laid down to rest; that the 
pockets in which they were found were hers, and that the prisoner, 
Sasser, knew nothing about them. She claimed the pockets when 
they were found, and her sister tried to conceal some of the notes. 
The female prisoner was acquitted, and Sasser was convicted. 

As to the indictment for keeping the notes, it was contended by 
the prisoner’s counsel that there was no proof of Sasser’s possession of 
the notes, and that even if he had constructive possession of them, 
the jury must be satisfied that he intended to pass them; that the pro- 
bability was, that the plate and notes belonged to a third person, as 
slated by the female prisoner; that, even if Sasser knew she had 
them, and assisted her in secreting them, so as to have himself con- 
structive possession of them, and if he thereby intended to facilitate 
the owner’s intention to use the plate and dispose of the notes, he 
(Sasser) could not be convicted; but the owner of the plates and 
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notes might be indicted under the statute, the possession of the bailee 
being his possession. 

The Court of Common Pleas, however, held that possession, coupled 
with intention, would justify the jury in finding the prisoner (Sasser) 
guilty. The Court were of opinion that an innocent bailee would 
not be indictable, but that a bailee knowing the use intended to be 
made of the notes, and intending to aid the owner in future opera- 
tions by the present concealment of the forgeries, could be convicted 
upon the indictment. This charge was of great importance, espe- 
cially to the female prisoner, the probability being that she had no in- 
tention to pass the notes, but merely. to redeliver them to whoever 
had put them in her custody. 

It will be found that this charge of the Common Pleas is not sus- 
tained by the Court in Bank, but another ruling was adopted by the 
latter Court, which is applicable to the case. According to the syl- 
labus of the decision, “ possession of such bills, with intent to barter or 
dispose thereof for the benefit of another, is within the statute.” This 
proposition was never disputed. ‘The question was, whether “ possession 
of such bills, without any intent to barter or dispose thereof, but with ano- 
ther intention, namely, to keep them for a third person, (being the 
owner,) to enable Aim to dispose of them for his own benefit at a 
convenient opportunity, would be a possession by the person with in- 
tent to dispose of them himself, within the words of the statute.” 

It was intended that the statute must receive a strict construction, 
as it defined a new offence of a peculiar character—namely, the 
offence of intending to do something injurious to the community. 

The following is a copy of the bill of exceptions: 


** The Court, in charging the jury, instructed them, that they might 
legally convict the defendant, although they might not be satisfied 
that he intended io sell or in any way part with the notes mentioned 
in the indictment for his own benefit, if he was detected with the notes 
in his possession, and actually held the same for another person, with 
the knowledge that such other person, being the owner, had the formed 
design and guilty purpose, and he, the defendant, entered into said 
purpose, and kept the notes, to enable him to effect the said purpose, to 
sell, barter, or dispose of the same for his own sole benefit; but that 
if he were a mere bailee of the notes, knowing them to be counter- 
feit, he could not be convicted.” 


Judge Birchard says, (p. 488,) “transpose the words stated, so as 
to give the charge according to its legal effect, and it was this: that, 
if the jury found that the forged notes were in plaintiff’s possession, 
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and kept by him with the formed design of guilty purpose, fo dispose 
of them for the benefit of another, he might be convicted, but not if 
he was a mere bailee. This is the force of the words employed by 
the Court. The purpose of the unnamed individual is stated in the 
words of the statute. The jury was to be satisfied that the plaintiff 
entered into that purpose, or in other words, made it as his own.” 

The Judge assumes that the prisoner was to assist in disposing of 
the notes. But, on the contrary, the case raised by the bill of ex- 
ceptions, negatives the idea that the prisoner entered into the purpose 
of the owner in the manner suggested; for it assumes that the priso- 
ner did not intend to dispose of the notes himself, or that any other 
person was to do so for his benefit, by his directions, or for him in any 
manner. It was not pretended that the intention of the prisoner to 
restore the notes to the owner, was an intention to “dispose of them 
within the statute; for a bailee has the mere custody without power to 
dispose of in any way the things committed to his charge. 

The plain meaning of the charge of the Court was, that if the 
prisoner intended to give back the notes to the owner, knowing his 
design to pass them; or if the prisoner “ kept the notes, to enable 
him (the owner) to effect the said purpose,” the prisoner was guilty. 
This was what the Court of Common Pleas called entering into the 
purpose. 

Judge Birchard has laid hold of a part of a sentence, explained by 
the remainder, and given a meaning to the part thus detached, wholly 
inconsistent with the context. 

The real question propounded can be plainly seen, and must clearly 
be answered in the negative. Suppose the owner had afterwards 
passed the notes, could it be said that the prisoner had passed them? 
Certainly not: and yet the very thing would have been done which 
he had contemplated or expected; but that was not a passing of the 
notes by himself or by any one for him, by his direction or for*his 
benefit. | , 

Judge Birchard says, (p. 489:) “ It is objected that this would con- 
stitute him an accessary under the 36th section of the statute.” 

Such an objection was not taken; but it was suggested (see p. 482) 
that if the owner had actually put the notes in circulation, the bailee 
might, under the circumstances stated in the bill of exceptions, be in- 
dictable under the 36th section of the act, as aider and abettor— but 
not otherwise; fora man cannot be indicted under that section for 
intending to aid another in intending to commit a crime. 

There is another inaccuracy in this part of the opinion, (p. 489.) 
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The Judge assumes that the paper was not found in the hands of 
the bailee of the owner. ‘He could not be guilty; for he was not 
detected with the paper.” The bill of exceptions assumes the case 
to be that the prisoner “ actually held the same (the notes) for another 
person, such other person being the owner.” Now this is a plain 
bailment; and yet, according to Judge Birchard, the notes were not 
in the hands of the owner’s bailee, and the owner therefore, would 
not, if found, be convicted! From this it is apparent that the whole 
case and question were misconceived. 

As to the indictment for keeping the plate. This is founded on the 
31st section of the act, Swan’s stat. 237: “ That if any person shall 
engrave any plate for striking or printing any false or counterfeit 
bank notes, knowing it to be designed for that purpose, or shall know- 
ingly have in his possession, and secretly keep any plate for the pur- 
pose aforesaid.” 

Birchard, J. says, (p. 483:) “In the case of Sutton v. the State, 
9 Ohio Rep. 133, words precisely similar, in a case analogous, re- 
ceived a construction from this Court; and it was held that an intent 
to use the instrument for counterfeiting did not constitute an ingre- 
dient of the offence. There is no reason why these words should re- 
ceive a different construction. The offence is complete, where the 
person knowingly has the plate in his possession, and secretly keeps 
it. The statute does not and was not designed to throw upon the 
prosecutor the burden of proving the intention with which the plate 
is kept. No man can secretly and knowingly keep any plate, en- 
graved for the purpose of counterfeiting, and be innocent.” 

Although the prisoner’s counsel called the aitention of the Court 
to the case of Sutton v. the State, he declined treating it as a correct 
exposition of the law. If the Legislature had intended to make the 
act of secretly keeping a plate an indictable offence, different lan- 
guage would have been made use of: the words would have been, 
“and secretly keep any such plate,” the plate having before been 
described. The words, “ for the purpose aforesaid,” evidently refer 
to the purpose before described, as follows: “ for striking or printing 
any false or counterfeit bank notes.” 

There is a rule, governing the construction of a criminal statute, 
which ought to have been observed in this case, namely—that it 
shall be construed strictly. 

The other parts of the statute show that the construction adopted 
by the Court is erroneous. Take for example, the analogous case in 
sec. 29. If any person secrete a number of forged bank notes, he 
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cannot be convicted, unless he intends to pass them; and “ the burden 
of proving the intention” is thrown upon the prosecutor. It is true 
that such intention may be inferred from the circumstances; but it 
is not trne, that,if the jury believe there was no such intention, they 
are bound to convict. 

The extraordinary crime, created by the statute—the intending to 
commit an offence—is not to be extended by construction; and the 
common law remains until clearly abolished by statute. 

As to both indictments. Both convictions were illegal, if the objec- 
tion that the laws of the foreign States were not properly proved, 
was sustainable. The objection was the same in both cases. The 
following is an extract from the bill of exceptions: 


“ Be it remembered, that on the trial of this indictment, the prose- 
cutor, in order to prove that the notes mentioned in the indictment, 
would, if genuine, be valid, established by parol evidence that the 
Bank of Virginia, mentioned in the indictment, was reputed and 
taken to be an institution legally established by the laws of the State of 
Virginia; and that the public took the five dollar notes of that bank 
as valid, and that the same were in general circulation as currency in 
the State of Ohio. The reception of this evidence was objected to 
by the prisoner’s counsel, who contended that the act of incorpora- 
tion should be proved by the prosecutor, if the bank legally existed, 
and that the validity of the notes could be proven in no other way. 
The Court overruled the objection, and held that the legal existence 
of the institution, with the fact that it issued and had in general cir- 
culation in Ohio, notes of the denomination mentioned in the indict- 
ment, might be shown by the parol evidence above mentioned. The 
evidence objected to was received, and no other evidence of the va- 
lidity of the notes or existence of the bank was produced.” 


It will thus be seen that the prosecutor undertook to prove that 
the Bank of Virginia was an institution “ established by” (not under) 
the laws of Virginia; that is, that there were laws to establish this 
particular institution. It is well known to be the ordinary course of 
legislation in the various States, to prohibit the issue of paper money 
by any persons or institutions not authorized by a special act of the 
Legislature. 

The single question then was, how the prosecutor was to prove his 
proposition, whether the laws establishing the institution could be 
proved without producing a copy. See the numerous cases cited in 
the argument, 13 O. R. 455, 6,7. It was merely a question how a 
foreign law should be proved, the necessity for such proof being ad- 
mitted. See the argument, p. 476. 

This disposes at once of all the reasons given by Judge Birchard 
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for his decision. Those reasons, however, deserve a passing notice. 
He contends that the production of parol proof did not raise an im- 
plication that the prosecutor had better evidence in his power—an 
implication that would be raised,if a Corporation sought to prove 
its own charter by secondary evidence. The objection of prisoner’s 
counsel was, not that there was such an implication, but that it 
was obvious that the parol evidence was of a secondary character, 
when adduced to prove a written law. The Judge says: “ No such 
implication necessarily arises, when parol proof of the actual existence 
of a bank in a sister State is offered by a third party, and especially 
when offered by the public prosecutor against a person charged with 
counterfeiting the bills or plates of such bank, because the act of 
counterfeiting implies on his part an admission that there is sucha 
bank, and that its genuine issues and plates are authorized and of 
value. It is irrational to presume that men will take the trouble to 
counterfeit paper which is wholly worthless. AJl men are presumed 
to act according to their interest. No one could have any interest in 
forging valueless notes. Rules of law are never founded upon unna- 
tural premises. On the contrary, it isin general safe to abolish a rule 
when the sound reason upon which it was established has ceased to 
exist.” 

One would infer from this that the Judge supposed he had before 
him a case “ against a person charged with counterfeiting the bills.” 
But that was not so: it was not pretended that the prisoner had coun- 
terfeited the bills; and if he had counterfeited them, he would not 
thereby have admitted that the bank had a charter: the implied ad- 
mission would at the most have been, that the notes were current, he 
not being concerned much about their legality. And notes are often 
current without being legal; for example, the Miami Exporting Com- 
pany notes, the subject of litigation in the first case in this same 13th 
volume of the Ohio Reports. According to C. J. Lane, in that case 
the Miami Exporting Company notes for a period constituted the 
largest portion of what was called money in the West; and yet the 
notes were illegal. Foreign notes of low denomination have also 
universally been circulated in this State, although not legal. 

Judge Birchard, after stating that the currency of the notes, and the 
presumption that the prisoner would not have counterfeited worthless 
paper, were sufficient for the prosecution, makes use of language from 
which it is evident that, if his mind had not been diverted from the pre- 
cise point of the controversy, the decision would have been in favor 
of the prisoner. For he says, (p. 486:) “Coupled with the other legal 
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presumption, that no one will counterfeit the valueless paper of an un- 
authorized bank, and we think the proof unrebutted sufficient for the 
prosecution. This made out a prima facie case, and was ample to cast 
upon the accused the burden of proving that the laws of Virginia and 
Tennessee restricted banking generally, or by these institutions in par- 
ticular.” 

Now suppose that proof to have been given by the prisoner, what 
would have followed? Why, the prosecutor would have sought to 
prove that the laws of Virginia and Tennessee had established the 
institutions in question. That was what he did seek to prove, and ac- 
cording to the case made on the face of the bill of exceptions, he 
was bound to prove the laws by competent testimony. 

The Judge goes on to say, “ the People v. Davis, 21 Wendall, 309, 
is acase in point.” It was shown in the argument, (see p. 479, 480,) 
that this case had nothing to do with the one before the Court; that, 
so far from the question being how a foreign law should be proved, 
it was held to be a matter of no consequence whether the so called 
foreign bank had any existence, legal or illegal, the statute having 
made it indictable to forge illegal as well as legal bank paper. 

Judge Birchard says, (p. 486,) that the decision of the Court was 
“ attacked, not for the individual wrong it has wrought in this case, 
but for the public good, lest peradventure it may work harm hereafter 
to somebody, if allowed to stand asa precedent.” 

The prisoner’s counse] can hardly have been influenced by such 
exalted motives! Probably he aimed no higher than to correct what 
he supposed to be the individual wrong sustained by his client through 
the erroneous decision of the Court against his objection. 

There is a slight inaccuracy in the Judge’s decision in p. 487. “In 
argument, it is admitted that parol proof has hitherto always been 
held sufficient in similar cases; but it is said this is because counsel 
have not objected that it was secondary evidence,” &c. 

The admission will be found in p. 481 of the reported case; and. 
it is somewhat different from what the Judge supposed. It is said by 
the prosecutor, that “in the Court of Common Pleas of Hamilton 
County, such testimony as that offered in this case has always been 
held sufficient. That is doubtless so; for it was supposed, before the 
decision in Jonte’s case, that it was perfectly immaterial whether the 
bank note on which an indictment for forgery was predicated, would, 
if genuine, be legal or not.” This affords a sufficient reason for the 
practice, without supposing that foreign laws have been sought to be 
proved by brokers’ reputation. 
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The remaining argument in support of the decision is, that if the ob- 
jection were good, no accused person could be committed for trial in 
similar cases, without the production of a copy of the foreign bank 
charter. That would be so, if the same question arose which comes 
up on the face of this bill of exceptions—that is, if the shape of the 
case should make it necessary, as it did here, for the prosecutor to 
prove the establishment of the foreign institution by the laws of the 
State. And there would not be any very wonderful inconvenience, 
if the laws of the various States whose notes circulate here, were 
procured beforehand by the Prosecuting Attorney. The rigid enforce- 
ment of legal principles in these cases would not afford, as Judge 
Birchard supposes, (p. 487,) “ immunity to crime in innumerable cases,” 
but might cause the ruinous expenditure of a hundred dollars, and 
probably a remand for further examination in an extreme case. 





Superior Court of Cincinnati, October Term, 1845. 


Srone v. CorpDeELL. 


[RePorTED BY THE Eprrors. | 


Held, that the specific amount claimed to be due by the plaintiff, at the time of filing 
his precipe for mesne process, should be endorsed upon the writ. 


Leave given to amend the writ in that particular, upon terms. 


After such amendment, no further service is necessary to bring the defendant into 
Court. 


Tus was an action of assumpsit. The writ of summons issued at 
the last term, returnable forthwith. It was endorsed—* Assumpsit 
on promissory note for $200: Also for money had and received. 
Damages $500.” 

The writ was returned at the last term, served, &c. Declaration 
filed and rule entered for plea. The defendant was in default of plea. 

Mr. Tart, for plaintiff, moved for judgment against defendant. 

Mr. Cuarin, for defendant, moved to quash the writ for want of an 
endorsement of the amount appearing to be due, and cited 3d section 
of Practice, Act 1831, Swan 651. He stated that the writ was 
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issued and returned on the last day of last term, and that this motiom 
could not have been made earlier. 

Mr. Tarr claimed, that the endorsement was in accordance with 
the statute, but moved for leave to amend the writ, and cited the amen- 
datory Act of 1845. 43 Statute, 114. 

Corrin, Jupex. I think the specific sum claimed by the plaintiff, 
to be due at the time of commencing suit, should be stated in the pre- 
cipe, and the same endorsed upon the writ. This is necessary where 
a capias ad respondendum issues. The objectis to enable the defend- 
ant to pay the debt and costs before any unnecessary expense is in- 
curred. 10 Ohio, 267, 3 Chitty’s Practice, 73. 

The reason for requiring this endorsement applies as strong where 
the mesne process is a summons, as where a capias ad respondendum 
issues. The language of the statute is “in all cases of mesne pro- 
cess,” and is as applicable to a summons as a capias. 

Leave is given the plaintiff to amend his writ: the cause will stand 
continued, so as to make this equivalent to the appearance term, up- 
on the defendant’s counsel filing a statement on the affidavit of the 
defendant, that the plaintiff’s claim would have been paid off, had 
the amount due been endorsed upon the writ: otherwise the cause 
will take its course upon the docket. 

Mr. Cuarr declined filing such statement or affidavit, but claim- 
ed that there must be service upon the defendant after the plaintiff had 
amended his writ: the appearance of counsel to move to quash the 
writ, was not an appearance to the notice. 

Mr. Tarr, for plaintiff, having amended the writ, moved for judg- 
ment. 

Mr. Cuarin, contra. If the Court is of opinion that no further ser- 
vice is necessary, the defendant moves to set aside the default, and for 
leave to plead. He has a defence. 

Corrin, Juper. The defendant has leave to plead, and the plain- 
tiff may set the cause down for trial. 
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Superior Court of Cincinnati, October Term, 1845. 
Lessze or Bowie, ef al. v. Ror. 
[RerorTep By THE Epirors From NoTES oF THE JuDGE.] 


Held, that after the appearance term, and before judgment by default against the 
casual ejector, the tenants, upon showing meriis, may be made defendants in 
place of the casual ejector, 


It seems that Courts are liberal in setting aside defaults in ejectment. 


Two cases in ejectment. The facts are fully stated in the opinion 
of the Court. : 

Corrin, Jupex. In these cases, the declarations having been duly 
served on the tenants, with proper notices attached, ten days before 
the last term, were filed, and the causes docketed at that term, ac- 
cording to the provisions of the statute, and the rules of the Court. 

The plaintiffs now move for judgment by default against the 
casual ejector. 

The tenants appear, and move to be made defendants in place of 
the casual ejector. They also move for a rule upon plaintiffs, for 
security for costs, the lessors of plaintiffs residing out of the State; 
and that the proceedings may be stayed until! security be given. 

It is admitted that the lessors of plaintiffs are non-residents of the 
State. 

It is claimed upon the part of the plaintiffs, that because the ten- 

ants did not apply at the last term to be made defendants, and enter 
into the consent rule within that term, the plaintiffs, by the 55th section 
of the Practice Act, (Swan 664) are entitled to judgment, by default, 
as of course, against the casual ejector, and that the tenant’s applica- 
tion to be made defendants, &c. comes now too late. 
_ By the 48th rule of this Court, the plaintiffs were entitled to judg- 
ment by default, against the casual ejector, at any time after the 
second day of the June term; that judgment, however, by the same 
rule, would have been set aside at any titne during that term, as a 
matter of course, but not after, upon the tenants making application 
for that purpose, with leave to be made defendants, and entering in- 
to the consent rule. 

The plaintiffs did not move for judgment, nor the tenants to be 
made defendants at that term. 

Are the tenants precluded from making that motion now? Are 
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they so much in default, that they cannot now be admitted to defend 
these suits? Does it necessarily follow that judgments must be enter- 
ed for the plaintiffs, the tenants be turned out of possession, and 
compelled to resort to another action to try the merits of the question 
involved in these cases? I think not. Suppose the plaintiffs to have 
obtained judgment by default against the casual ejector at the pres- 
ent term, and the tenants, instead of making the present motion, were 
seeking to set aside the judgments, and for leave to defend, what 
would be the result of that motion? It seems to me that upon a 
proper showing, the Court would not hesitate to set aside the judg- | 
ments by default, and permit the party in interest to defend his pos-: 
session. It is said in Adams on Ejectment, 225, that the Courts are 
liberal in their rules for setting aside judgments against the casual 
ejector, although regularly signed, and will grant them, even after 
execution is executed, upon affidavit of merits, or other circumstances, 
which at their discretion, they may deem sufficient. In New York a 
regular default will be set aside and a writ of restriction ordered 
where the tenant shows merits, and no trial has been lost. 4 Johns. 
489; and in Kirby v. Cogswell, 1 Caines, 503, it is said, the Court 
will go further to set aside a default in ejectment, than in any other 
action. 

If the judgment may be set aside, certainly the tenant may be ad- 
mitted before judgment. The provisions of the 55th section are not 
to be so construed, as to require the Courts to enter judgment at all 
events—to take from the Court all discretion. Such a construction 
would work infinite mischief, and be productive of no good. The 
true construction of that section is found in the rule of the Court to 
which I have adverted. 

The tenants will be admitted to defend upon showing merits, and 
the plaintiffs required to give security for costs. 

Messrs. Corry and Russexz, and McLean and Gwynne, for plain- 
tiffs. Messrs. V. Worruineron, and Spencer and Corwing, for the 
tenants. 
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Erie Common Pleas, Ohio, April Term, 1845. 
CatTuarine Contan v. THomas Conan. 


PETITION FOR DIVORCE. 


[We have received the following report and commentary from E. B. Sadler, on whose 
authority we publish it, having altered only the name of the solicitor of the petitioner 
from the réal one to Stitrs. We hope the readers of the Journal may derive as much 
amusement from it as we have.—Enrors. | 


Messrs. Eprrors:—I send you a report of this case, not because 
I suppose it will be very beneficial to the profession generally, but be- 
cause I think it may amuse many of the readers of your Journal. 
And should there be any anxious to make a display of rhetorical 
grandiloquence, the bill in this case will furnish a precedent worthy 
of imitation; while the answer will sufficiently ridicule the folly of 
sacrificing sense and substance to the vain desire of making a display. 
The parties to this case were among the most illiterate of the Irish. 
The bill was drawn up by a lawyer in whose family the petitioner 
had been residing as a servant, and the answer by some wag-incognito+ 


The Petition.“ The said Catharine Cohlan, of said Erie county, 
represents unto your Honors: that about nine years ago, she was mar- 
ried to the said Thomas, in Ireland, that for about two years after 
her said marriage, the said ‘Thomas well behaved himself towards her, 
and in most respects, discharged the various obligations devolving up- 
on a husband, with fidelity. During said period, said Thomas con- 
ceived the project of migrating to the United States of America. 
And by many arguments, and highly embellished pictures, drawn by 
said Thomas, portraying the rich advantages, offered in the United 
States, to poor people; your oratress, was thereby induced to leave 
her native land, kindred, friends, acquaintances, and all the associa- 
tions of her childhood, and wend her way with said Thomas, to a 
land of strangers. That, soon after our arrival in this paradise of 
lords and ladies, silver balls and gold spoons, perpetual health and 
eternal youth, said Thomas began to contract vicious habits; those 
habits became more and more permanent, until he became the loath- 
some and offensive drunkard. The first fruits of said change, in the life 
and habits of said Thomas, reaped by your oratress, was coldness, ne- 
glect and abuse, which soon ripened into personal violence, too re- 
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volting to be mentioned. Your oratress represents, that said ‘Thomas 
has often beat and poundered her, with different kinds of weapons, 
and his fists, until she considered her life to be in danger; that said 
Thomas has frequently turned her out of his most inhospitable doors, 
and even out of her bed, in the dead and silent hours of the night, in 
the cold and inclement season, when all were wrapped in sleep and 
repose, save the Backanalian and Maniack! when the eliments of 
heaven were in motion; the rain descending in torrents, when the 
winds were lashing the waves against the shore, and sending back 
their echoes, resembling the sound of the distant tornado; and com- 
pelled her to seek a shelter, for herself and infant, wheresoever a shel- 
ter could be found. That said Thoma’s mal-treatment, personal and 
violent abuse, and inhuman conduct towards your oratress, became so 
frequent, constant and alarming, that she considered her life in danger; 
and that it would be suicidal in her, to attempt to live and co-habit 
any longer with said Thomas. Your oratress therefore charges upon 
said Thomas, habitual drunkenness, a total neglect of all those social 
and domestic obligations, which devolve upon a husband; and per- 
sonal abuse to such an extent, as to render both her life and limb in 
danger, and unsafe for her longer to live, bed and board with said 
Thomas.” 


The petition of which the foregoing is a true copy, verbatim, et lite- 
ratim, et punctuatim, then concludes with a prayer for a divorce. 


The Answer.— May it plase yer Honour’s Worships! Its meself 
Tommy Cohlan—(me name is Thomas yer Honours, but I write it 
Tommy for shortness) that will answer the long tale that’s tould for 
Katy—that’s me wife yer Honours—by lawyer Stilts, because to tell 
the rael thruth of the mather, I have more love for Katy, nor many 
for the lawyers, the spalpeens! 

And now to tell the thruth agin yer Honours, we was married, 
(that’s me and Katy) by the praste in Ould Ireland, which is joost the 
best counthry in the world your Honours, barrin the laws and the 
rints. And among us we have got three childers, the last big enough 
to cranch his own praty, if he can get it. I forgot to tell yer Hon- 
ours, that we coom to this Counthry—that’s Ameriky—where lawing 
is as asy as lying, and they take their pay in women’s work. We niv 
er had any throoble, at all, at all, to spake of, till Katy made a clien; 
of herself, which is soomthing I niver heard till of in Ould Ireland;— 
divil a word or lie in that inny way. O Katy! Katy! wasn’t yer 
mather an honest woman, and didn’t Father Phalen, that’s dead now, 
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(rist his sowl) lay his own blessed hand on yer head when you was a 
baby? and now yer a client, and I live to see it! Its all Lawyer 
Stilt’s doins, yer Honours—bad luck to him! 

As to the matther of drink, yer Honours,—I spake it in shame,— 
may be I have sometimes taken a leetle too much of the erathur; but 
didn’t I confess for it? And didn’t Katy too! Sure an we did yer 
Honours, But its not my mather’s son, will spake even the truth, to 
harm a woman, and she me wife too, and childer’s mather. But is it 
my fault, yer Honours, that at every strate corner in your leetle toon 
here, some lazy loon stands all the day long—and night too, as for 
that matther,—with wiskey to sell! and the way them divils (I beg 
yer Honours’ pardon for swearin—whichi is a sin) will tempt a poor 
man that’s tired, to drink, is more than ye know yer Honours, or ye 
would make dog’s mate of ivery mother’s son of em. 

I’m thinking yer Honours will not be afther knowing all about the 
leetle throobles between Katy and me. May be we’ve both done 
wrong; but is that a rason why yer Honours should be bothered wid 
the leetle faultfinding of two silly people, done into blarny be Lawyer 
Stilts? 

Its a cruel thing, yer Honours, whin ye are in a far-off counthry, 
wid a wife and childer, to have the wife enticed away from ye, joost 
for nothin at all, at all, and the childer lift widout a mother, and yer 
hearth-stone grow could, and the grass spring up in yer door path.— 
Why, it makes a woman of me to spake of it. 

Now, yer Honours, plaze do not be too hard on a poor man, who 
has seen such throobles as ye know leetle of, (and may yer Honours 
niver know more.) Keep yer eyes on that long-tongued lawyer, Stilts, 
who has had more kind words joost back from Katy, nor I have. Tell 
Katy to lave the lawyers and come home, and the childer will weep 
for joy; and may be I can stand by and not do that same, but my 
name is not Tommy Cohlan ifI do: I will forgit and forgive; (Katy 
knows what I mane) if she will promise one thing—niver be a CLIENT 
agine 'That’s all yer Honours. 

his 
TOMMY y COHLAN. 


mark. 


At the last April term of the Court, a motion was made to strike the 
papers in the case from the files, for scandal and impertinence. The 
bill and answer were read amidst much merriment. The answer was 
stricken from the files, and the petitioner’s counsel, on motion for that 
purpose had leave to amend the petition, and the cause was continu- 
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ed. Atthe June term, Katy, under the influence of Tommy’s pas- 
sionate appeal, to “ come home and lave the lawyers,” and to “ niver 
be a client agin,” and doubting the propriety of appealing to the secu- 
lar arm or civil tribunal to dissolve her from her marriage vows, turn- 
ed preacher and told her lawyer, “ Whom God hath joined together, 
let no mon put asunder.” “ Ye may dismiss the soot soon as yer 
plaze, for I'll have nothing to do with it.” The petition was of 
course dismissed. 





JUDICIAL SALARIES. 


[We make the following extracts from the admirable discourse of Professor 
GREENLEAF, on the life and character of Judge Srory, in the hope that some worthy 
member of the next Ohio Legislature may be induced to imitate the illustrious ex- 
ample set by that great and good man, and cause judicial salaries to be placed upon 
at least arespectable footing. At this moment, the oldest and most experienced of 
the Judges of the Supreme Court of Ohio, is wearing himself out in the public 
service for the pitiful compensation of one thousand dollars a year!! How long is 
this disgrace to continue? So far as we know, not a man can be found who does 
not think this contemptible. We are yet to meet with the first person who approves 
of the existing law. At the last session nothing was done, for fear that the party 
making the move, might lose popularity. We do not believe that this would be 
the case; and at all events, we are sure that high minded men of all parties would 
applaud and bless the effort to produce a change, even should it be unsuccessful. 
Eps. | 


Ir was fortunate for Massachusetts that so much influence was at 
that time possessed by Mr. Story. From causes, not necessary now 
to be stated, her supreme judiciary, beside the general odium in 
which the tribunals of justice are too often undeservedly held, had 
become peculiarly obnoxious to the democratic party; and yet the 
aid of that party was indispensably necessary, in order to make some 
important alterations in the administration of justice, and to place 
the salaries of the Judges on the permanent foundation intended by 
the Constitution. Prior to the year 1806, their stated compensation, 
which was very small, had become far inadequate to theirsupport; 
and it had long been customary for the Legislature to make the 
Judges an annual grant of money, to supply this acknowledged defi- 
ciency. Yet the language of the Constitution in relation to these 
officers is, that they shall have “honorable salaries, ascertained and 
established by standing laws.” A vacancy occurring at this time in 
the office of Chief Justice of the Supreme Judicial Court, the ap- 
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y 
pointment was offered to Mr. Parsons, then in extensive practice in 


Boston; but it was declined by him, unless the salary should first be 
made both honorable and permanent, in the spirit of the Consti- 
tution. This measure was accordingly resolved upon. His legal emi- 
nence rendered his appointment desirable, on public grounds. It was 
an era of necessary reform and improvement in the law, to effect 
which his transcendent talents and weight of character were deemed 
indispensable. Obnoxious as the bold and decided tone of his poli- 
tics had rendered him to the party then in power, the friends of the 
measure, relying with confidence on the magnanimity of Mr. Story, 
and his devotedness to the true interests of the Commonwealth, at 
once entrusted to his hands the projection of the means to carry it 
into effect, and the superintendence of their execution. He accord- 
ingly moved the subject in the House of Representatives, was ap- 
pointed chairman of the committee to whom it was referred, and re- 
ported a bill,fixing the salaries of the Judges at what was then 
deemed an adequate provision.’ The proposition met the usual for- 
tune of similar measures, in being furiously assailed; but its fate, from 
the position in which Mr, Story was placed, was wholly in his power; 
and to his vigorous efforts, and the earnest appeal of his commanding 
eloquence, it is but justice to accord the merit of its success. 

The causes which led to the permanent establishment of these 
sal.vies in 1806, soon rendered another effort necessary to augment 
them. The judicial administration of Chief Justice Parsons had 
fully satisfied the public anticipations; but the experiment, as far as 
the emoluments of office were concerned, had convinced him that, 
in accepting it, he had sacrificed a portion of the income necessary 
for his family. He therefore came to the resolution of returning to 
the bar, unless this deficiency was supplied by the State. At this 
time, in 1809, his political opponents controlled both branches of the 
Legislature, and, flushed with recent success, felt little disposed to 
gratify a leading adversary, especially in a grant of money, a mea- 
sure not unfrequently hazardous to the party in power. The alter- 
native, too, of losing the public services of the Chief Justice, had 
little weight with those who, in that case, would have the opportu- 
nity of appointing his successor. But Mr. Story was still in the Le- 
gislature, possessing undiminished influence; and his magnanimity 
and love of law and order were again invoked, not in vain, to place 
the Judges on such an establishment as would at all times command 
for that eminently responsible office the first order of legal talent. A 
bill for increasing the salaries of all the Judges was accordingly re- 
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ported, and, in the hot contest which ensued, the blows fell with in- 
discriminate force upon all its supporters, and upon none more furi- 
ously than on him who again led the column of its friends; but it was 
at length triumphantly carried. His able report on this occasion is 
an unanswerable argument in favor of an honorable and permanent 
support for all persons to whom the administration of justice is con- 
fided. That period was a crisis in the history of our judiciary. The 
Judges were all of the Federal party; and the usages of that day, 
sanctioned by the ancient custom, seemed not only to permit, but 
to require from the Court, in the charge to the grand jury, at the 
opening of each session, a discourse on the political institutions and 
affairs of the country. In expounding these, it was hardly possible 
to avoid discussing some of the essential doctrines of the two great 
contending parties; a practice in no sense welcome to the men then 
in power, and which they were resolved, by any legal method, to 
prevent. The most obvious and simple process was to drive the 
Judges from office, by depriving them of competent support; the first 
step to which was a clamor against high salaries. Had it been openly 
and generally adopted as a party doctrine, that the emoluments of 
office were already too high, and must be reduced, the tone of poli- 
tical morals, at that day, would have bound the party to be consis 
tent, by making a general and extensive reduction; and itis easy to 
foresee the fate of the administration of public justice, confided, as 
in that event it must have been, to men of inferior abilities. It was 
necessary that this threatened evil should be speedily stayed, and the 
public mind disabused of the prejudices which were beginning to 
fasten upon it; and it is no disparagement to the other friends of 
sound policy and good order to state, that, for the salutary change of 
sentiment on this subject, Massachusetts is chiefly indebted to the 
discernment, the straight-forward honesty, and moral courage of Mr. 
Story. Few young men, in the ascending node of power, would have 
ventured on so bold a measure as openly to oppose the darling pre- 
judices and passions of their friends; and it proves much for the good 
sense and discernment of those friends, that such a measure was per- 
mitted to be so completely successful. It is to the permanent and 
honorable provision then made for the Judges, that the people of this 
Commonwealth may attribute the blessings they have since enjoyed 
in a wise, dignified, and firm administration of justice. 
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AMBIGUOUS LEGISLATION. 
[By Wasuineton Van Hamm.] 


“« Wuar this so much is, the lawyers are to puzzle out.” So speaks 
the August Number (1845) of the Western Law Journal, on page 
522, under the head of * Ambiguous Legislation.” Now let us see 
what can be made out of the several acts of our Solons, referred to 
by the Editor. = 

Vol. xliii. p.'76 of our Statutes, contains “ An act to revive certain 
acts therein named,” which provides that “ the parts of acts, repealed 
by the act entitled “ An act to amend an act, regulating judgments 
and executions,” passed March 4th, 1842, and further to amend the 
act entitled “ An act defining the powers and duties of Justices of the 
Peace, and Constables, in civil cases, passed January 19th, 1843, be, 
and the same are hereby repealed.” This act was passed and took 
effect on the 12th day of March, 1845. | 

In the first place, it is important to understand distinctly the object 
and meaning of the act, passed January 19th, 1843, which may be 
found in vol. xli. p. LO of our Statutes; for, it will be observed, that 
the reviving act simply revives the parts of acts repealed by the act of 
January 19th, 1843, without repealing that act; and, upon first blush, 
it would seem that the act of January 19th, 1843, is still in force, 
with the exception of those parts of that act, which are indirectly re- 
pealed by the reviving act: and it occurs to me, that the whole diffi- 
culty in the mind of the learned Editor of the Journal would have 
been readily solved, had he more particularly examined the act of 
January 19th, 1843. By reference to the 13th section of that act, it 
will be discovered that the act itself expired by its own limitation, 
contained in the said 13th section, on the Ist day of March, 1845. 

The act of January 19th, 1843, was made at a time when our peo- 
ple were very much embarrassed, and goods and chattels were greatly 
sacrificed by forced sales. The Legislature, in their wisdom, saw 
proper. by this act, to give debtors for a limited time, to wit, about 
the space of two years, an opportunity to’ have their goods and chat- 
tels appraised, so that they might not be sold for less than two thirds 
the appraised value thereof. Hence it was necessary to repeal for 
and during said time those parts of the acts “ regulating judgments 
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and executions,’ which in all cases required an immediate sale with- 
out appraisement. The act of January 19th, 1843, expiring by its 
own limitation on the Ist day of March, 1845, the laws for the sale 
of goods and chattels on execution, were defective, in the opinion of 
our Legislators; and hence it became necessary,in their judgment 
to revive all parts of acts repealed by the 12th section of said act. 

A puzzle might arise out of the question, whether a sale of goods 
and chattels on execution, between the Ist and 12th days of March, 
1845, would be valid; or whether there was any necessity for the 
passage of this reviving act. The 12th or repealing section of the 
act of January 19th, 1843, was of no force after the Ist day of March, 
1845: then, were not the parts of the aforesaid acts repealed by the 
12th section, again operative without any reviving act? 

The 9th section of the “act regulating judgments and executions,” 
(Statutes 472,) provides, “ that the officer who levies upon goods and 
chattels, by virtue of any execution, issued by any Court of Record, 
before he proceeds to sell the same, shall cause public notice to be 
given of the time and place of sale, for at least ten days before the 
day of sale,” &c. 

The 78th section of the “act defining the powers and duties of 
Justices of the Peace and Constables, in civil cases,” (Stat. 519,) pro- 
vides, that all property, taken in execution under the provisions of 
this act, shall be advertised for sale at four of the most public places 
within the township where such property was scized, at least ten days 
previous to the time appointed for such sale,” &c. 

The act of January 19th, 1843, (vol. xli. p. 10,) in the Ist section 
thereof, provides, “ that, before any officer shall hereafter proceed to 
sell any goods or chattels upon writ of execution, issued in a civil 
case, such officer, if required, two days before the day of sale, by the 
person against whom such execution shall have been issued, his agent, 
or attorney, shall summon an inquest of three respectable house- 
holders, &c., impartially to appraise &c., and such goods and chattels 
shall not be sold for less than two thirds the appraised value thereof.” 

The 12th section of said act provides, “ that so much of the act to 
which this is an amendment, as conflicts with this act, be, and the 
same is hereby repealed.” 

The 13th section of said act provides, “ that this act shall take effect 
and be in force from and after its passage, and shall remain in full 
force until the Ist day of March, 1845.” 

The result of an examination of these several Statutes will be found 
to be this: Prior to the 19th January, 1843, goods and_ chattels 
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were sold upon execution, in all cases, without appraisement. Be- 
tween that date and the Ist day of March, 1845, the officer, if re- 
quired, two days before the day of sale, by the debtor, his agent or at- 
torney, was required to have the goods and chattels appraised, and 
to sell them for not less -han two thirds their appraised value. After 
the Ist day of March, 1845, the debtor had no power to make this 
requisition of the officer; nor was the officer authorized to have such 
appraisement made. What, then, was the duty of the officer after 
that period, and prior to the taking effect of the said reviving act? 

The only conflict between the act of January 19th, 1843, and the 
two acts amended thereby, is this: By these two acts, the officer is 
bound to sell goods and chattels without appraisement. . By the 
amendatory act, he cannot sell them for less than two thirds their 
appraised value, if required, two days before the day of sale, by the 
debtor, his agent or attorney, to have the property appraised. 

According to the construction put on the repealing clause of the 
act of January 19th, 1843, by the late Legislature, an officer, holding 
an execution in his hands after the 1st day of March, 1845, and prior 
to the reviving act of the 12th of that month, could do nothing to- 
wards executing it. Hence the reviving act was passed. This inter- 
pretation may yet produce much litigation, arising out of sales made 
during those twelve days. 

According to my construction of these several statutes, no reviving 
act was necessary. The debtor having no power to require an ap- 
praisement, after the Ist day of March, 1845, the officer having no 
power by law to make an appraisement; and the repealing clause 
of the act of January 19th, 1843, being no longer in force, the laws 
as it existed prior to the 19th January, 1843, was again in full force 
and operation, by the very terms of the rmendatory act, which pre- 
vented its full operation up to the Ist day of March, 1845. 

I am aware there is an act providing that “the repeal of an act 
shall not revive a former act,” (Stat. p. 59.) But the act of January 
19th, 1843, was not repealed, but expired by its own limitation. It 
was arule of action intended to operate only for a temporary and de- 
finite time. It changed the old and well known rule of action for a 
certain and definite period. When that period expired, the old law, 
no longer operated upon by the temporary expedient, became the 
only law, and was again in fall force. If, on the contrary, an old act 
had been repealed by another act, not to operate for a certain period, 
but for all time, and then the Legislature had repealed this last act, 
a reviving act would have been necessary to bring again into force 
the former act. But the cases are very different. 
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Riot—Distinction between a Physical and Moral Nuisance. 


[The following account of the trial of some of the persons engaged in the removal 
of the press of Cassius M. Clay, on an indictment for riot, before the City Court of 
Lexington, is abridged from the Lexington Observer. | 


On the part of the prosecution, the leading facts, universally known, 
were proved—that after the preliminary meetings, &c. the committee 
of sixty went in a quict manner to the office of the paper, where the key 
was given up to them by one of the city officers, and they were informed 
by the Mayor of the city that what they were about to do was illegal, 
but that the authorities could offer no opposition to them—that they 
then procecded to take down and pack up the press, &c. which was 
sent off to Cincinnati—that every thing was done in an orderly man- 
ner, the Committee themselves enforcing silence and the observance 
of order by the crowd. 

The substance of the testimony on the part of the defence was, in 
the first place, all the numbers of the True American paper since its 
commencement; and the attention of the jury was particularly called 
to those articles which connected it to the Abolition party; to those 
recommending force to be used, if necessary to the abolition of slavery 
in Kentucky, and to the last number, in which the climax was capped 
by informing the slave holders, in threatening terms, that only thin 
panes of glass interposed between the strong arms and fiery hearts 
and iron pikes in the streets, and the silver on their boards, and their 
smooth skinned women on the ottomans. The handbills containing 
the correspondence between respectable citizens of Lexington and 
the Editor of the paper, showing the efforts which were made to dis- 
continue its publication, and his contemptuous and defiant treatment 
of them, with his call upon the laboring classes to arm in his defence, 
were also given in evidence, It was then proved by sworn witnesses 
that since the first commencement of the paper, the office had been 
regularly fortified, the door and windows barricaded, and the former 
secured with chains in such a manner that but one person could enter 
at a time, that the arms in the office consisted of two shell cannon, two 
double barrel shot guns, iron pikes, pistols, &c. and that the cannon 
were so arranged that they could be made to rake the door breast 
high; all these preparations were made before or about the time the 
first number of the paper was issued. 
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For the purpose of proving the effect produced by the Trae Ameri- 
can paper upon the slave population, a host of witnesses were intro- 
duced, among them the Mayor of the city, all of whom testified that 
since the first appearance of the paper, a most marked change could be 
perceived in the conduct of the negroes; the Mayor stated that bands 
of them had frequently since that time marched past his door, with 
great noise, as if in defiance of his authority, which they had never 
done before; all testified that since that time the slaves had become 
far more idle, independent, disobedient, and hard to manage. It was 
proved that more thefts had been committed, more slaves sold to the 
South, (some of them expressly on account of conversations overheard 
about the paper,) than were ever before known in the same length 
of time. It was in evidence, that in some sections of the country, 
more than one-half the slaves had fire-arms, which was never known 
before: that they were in the habit of assembling upon the high road 
at late hours of the night, in groups, and appeared to be concerting 
mischief—that in one instance an attack had been made by several, 
upon the dwelling of a white man; and in another, that a body of them 
had assembled with their officers, marching rank and file, like trained 
soldiers, brandishing their hemp hooks; that slaves were in the habit 
of reading the paper from the time of its commencement, and in one 
instance that a slave had gotten it from the office of its publication, 
where he had paid ten cents for it; that the slaves were in the habit 
of singing songs, whose refrain was, “we'll soon be free—hurrah for 
Cash Clay !” that they look upon him as able to set them free, and 
that his paper was established for that purpose; and finally, that in 
some instances, they considered themselves as free as the whites, and 
refused to do their work. These facts were established by a multi- 
tude of witnesses; and there was not one who, on his oath dissented, 
from the opinion that the True American paper was exercising a most 
deleterious influence upon the slave population. 

After the testimony had been closed, the Court instructed the jury 
upon the law of the case, as follows: 

“ That if the jury believe from the evidence in this case, that the 
defendants to this prosecution assembled with the intent, and did with 
violence and by force take possession of the True American Office, 
they are guilty of a riot, and they must find them guilty, and assess 
their fine in their discretion, from one cent to one hundred dollars.” 

The defendants then asked the following instructions: 


Ist. That as the proceeding was quasi criminal, the jury were the 
judges of the law and facts. 
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Qnd. That the people have a right to abate a nuisance, and in its 
abatement to use just so much force as might be necessary for that 
purpose. 

The Court gave the first instruction asked by defendants with the 
qualification, that although not legally, the jury were morally bound 
to decide according to the law given them by the Court. 

The second instruction asked by them, the Judge refused, at the 
same time remarking, that if he looked only to the common law, he 
should feel bound to give it, but that the Court of Appeals of Ken- 
tucky in the leading case upon the subject of nuisance, had drawn a 
distinction between a physical and moral nuisance, that they had de- 
cided that a physical nuisance might generally be abated, but that 
the question as to a moral nuisance was left somewhat in doubt. 

The defendants then asked the following instruction in the lan- 
guage of the decision referred to. 

“ That ifthe jury believe that the True American Press was a pub- 
lic nuisance, and could not exist in its then present location and con- 
dition, without being a nuisance, the defendants were justifiable in 
abating it.” 

Which the Court gave, and the cause went to the jury. 

The definition of a nuisance, as given by the best common law wri- 
ters, was then read to the jury in the following terms: 

“ A common nuisance is an offence against the Public, either by 
doing a thing which tends to the annoyance of all the king’s subjects, 
or by neglecting to do a thing which the common good requires.” 

After full argument, the jury without hesitation, gave a verdict of 


not guilty. 
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Miscellaneous. 
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Anecdote. Cist’s Advertiser contains the following capital retort: 

A President Judge, of the Butler and Allegheny District, Penn., 
who prided himself on his thorough scholarship, on one occasion 
corrected a lawyer who asserted that in the present case an action 
would not lay. “ Lie, sir, you should say; actions lie—hens lay.” The 
lawyer swallowed the dose as best he might, but soon had his re- 
venge, the Judge observing to the Court, as he directed the crier to 
notify its adjournment, that the next day being the Fourth of July, 
the Court would not set. ‘ With submission to Court,” observed the 
subject of the former rebuke, “ it should be sit: Courts sit, and hens set.” 


Another. Judge Dooly, of Georgia, was remarkable forhis wit 
as{well as other talents. At one place, where he attended a Court, 
he was not pleased with his entestainment at the tavern. On the 
first day of the Court, a hog, under the name of a pig, had been 
cooked whole, and laid on the table. No person attacked it. It was 
brought the next day, and the next, and treated with the same re- 
spect; and it was on the table on the day on which the Court ad- 
journed. As the party finished their dinner, Judge Dooly rose from 
the table, and in a solemn manner addressed the Clerk. “ Mr. Clerk!” 
said he, “dismiss that hog upon his recognizance, until the first 
day of the next Court. He has attended so faithfully during the 
present term, that I don’t think it will be necessary to take any se- 
curity.” 


Juryman taken ill during trial. In the case of Regina v. Reeve, 
London Legal Observer for Febuary 15th, 1845, page 312, we have 
the following laid down as the correct practice. 

After part of the evidence for the prosecution in this case of felony 
had been given, one of the jury was seized with illness, and obliged 
to be removed from the box. Mr. Justice Creswell thereupon re- 
quired the evidence of a medical man, that the juryman was unable 
to proceed with the trial; and on such evidence being given, his 
Lordship ordered another juryman to be sworn in the place of the 
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incapacitated juryman. The prisoners were then allowed their chal- 
lenge; after which, each witness, who had previously been examined, 
was again called in and sworn, and the learned Judge read over to 
him his own note of the witness’ evidence, and asked him if it was 
correct. ‘The trial was then continued, as if no interruption had 
occurred in the proceedings, 


Appraisement and Stay Laws. In the case of the Lancaster Savings 
Institution v. Reigart, 8 Law Reporter, 154, it was held by the Court 
of Common Pleas, Lewis, J., that the statute of July 16, 1842, which 
allows a stay of execution for one year, if the defendant’s property 
does not bring two thirds of its appraised value, was unconstitutional 
as to mortgages executed before its passage. 


Effect of Foreign Bankrupt Laws. The New York newspapers re- 
port the following interesting decision: 

A case of importance, involving the question of the operation of 
the bankrupt laws of a foreign country, was recently decided by 
Judge Jones, of the Superior Court of New York. The parties to 
the suit were Smithurst and Frazier. It appears that Smithurst left 
England in the packet ship Sheridan, on the 12th of July last, bring- 
ing with him a large amount of goods and money. That, on the 2Ist 
of the same month, the packet ship Patrick Henry left Liverpool, hav- 
ing on board a large amount of property belonging to Smithurst. 
That on the 22d of July last he was declared a bankrupt by the 
English Bankrupt Court, and Frazier, the plaintiff, appointed his as. 
signee, who sent out to New York a power of attorney to recover 
the property. A suit was commenced in Trover, in the Superior 
Court, and Judge Vanderpool endorsed the writ to hold the de- 
fendant to bail in the sum of $15,000. On the arrival of the 
Sheridan, he was arrested, and not being able to procure bail, was 
put in jail. The defendant’s counsel moved to have him discharged 
from arrest on filing coumon bail. Chief Justice Jones decided that 
the bankrupt law of a foreign country is incapable of operating a 
legal transfer of property in the United States, or on board of Ameri- 
can vessels, and ordered the defendant to be discharged on filing 


common bail. 





Correction. On page 38 of the preceding number, line 13, instead of “‘ continued 
on agreement,” read “construed an agreement.”? Also, on the same page, line 16, 
instead of “ use,” read “ esse.” 











